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INTRODUCTION

HE coasTAaL zoNE—that fragile strip of the earth
where the sea and the land meet—has fascinated

mankind for centuries. During 1980, the Year
of the Coast, many Americans from diverse disciplines
are examining the coastline of the United States as
never before. This examinination into the nature,
problems and potential of the coastal zone is more
meaningful when based upon an understanding of
fundamental legal principles applicable to the lands
and waters in that zone.

1. A Working Definition of the Coastal Zone. Before
summarizing some of these principles, a working
definition of the term ‘‘coastal zone’ is necessary.

The term is defined differently in the federal Coastal
Zone Management Act of 1972 (CZMA)' than in the
several state coastal management statutes. The CZMA
defines the coastal zone. in part, as:
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the coastal waters (including the lands
therein and thereunder) and the adjacent shorelands
(including the waters therein and thereunder),
strongly influenced by each other and in proximity
to the shorelines of the several coastal states, and
{including] transitional and intertidal areas, salt
marshes, wetlands, and beaches. . . .’
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The articles in this series use ‘‘coastal zone’’ to
refer to that area consisting of three categories of
land:

a. Uplands, or littoral lands lying landward of
(above) the line of mean high water, including (for
this purpcse) swamp and overflowed lands and the
dry-sand portion of beaches.

*This 1s the first 10 a series of articles presenung a capsule version af the contemporary
law of the coasi for non-attorneys This articie presents an overview, ncludmg 4 bnef
review of the hisioncal hackground of the law and summaries of the rules of law pertaining
to the title to and boundartes of lands within the coastal sone, the public trust doctrine

Land related topics. Since 1t 1s an overvrew, some of the broad statements in o are
iapplicable i some yunsdictions, The views expressed sn the articles Jo not necesvarily
reflect those of the Office of the Attorney General. State of Califorma, or ol any other
agency of the State of Cahforma.
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b. Tidelands, or those lands lying between the lines
of mean high and mean low water, referred to in
England and some states as the foreshore.

c. Submerged lands, or those lunds lying seaward
of (below) the line of mean low water, regardless
of whether they are in state or federal ownership.

2. Putting the Rules of Law Into Perspective. Ancienl
civilizations that grew and prospered—and sometimes
declined—along the shores of tidal waters provide
the prologue for today’'s law of the coast in the United
States. How many of our present legal concepts are
derived from the customs or practices of the early
Egyptians or Greeks? No one knows for sure.

But we do know that the roots of our contemporary
rules of law concerning the coastal zone may be traced
back at least to the time of the Roman Empire. The
Institutes of Justinian, the Roman emperor (483-563
A.D.), are the foundation of the public trust doctrine,
which assures Americans’ rights to fish and swim in
and otherwise enjoy U.S. coastal waters.

Although legal scholars traditionally have cited ear-
lier laws and customs as the bases tfor contemporary
rules of law, the important role that science and
technology play in the application of these current
rules—particularly those governing the determination
of tidal boundaries—is sometimes overlooked or un-
deremphasized.

HISTORICAL BACKGROUND OF THE LAW

A. Two Systems of Jurisprudence

Contemporary United States law relating to the
coastal zone stems from principles developed in two
major systems of jurisprudence: (1) the civil law, whicn
originated in ancient Rome and is followed in Con-
tinental Europe, and (2) the common law, which evolved
in England and has been generally adopted by the
13 original states and most later-admitted states.

B. The Civil Law

The Mediterranean Sea, an important avenue of
commerce and navigation during the Roman Empire,
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influenced the development of the civil law of the
coast. Early Roman law proclaimed that the sea and
the seashore were res communes, or ‘‘common to
all.”* and not subject to private ownership.”

Louisiana. carved out of the vast area acquired from
" France by the Louisiana Purchase, still follows some
civil-law concepts.” In Texas. the civil law governs
boundaries of littoral lands conveyved by the Spanish
and Mexican governments before the founding of the
Republic of Texas.®

C. The English Common Law

Conventional wisdom is that under the Englsh
common law. which evelved in that seafaring island
kingdom over many centuries. the crown owns the
tide and submerged lands.” But this statement is
simplistic. In fact, there is evidence that early English
kings granted favored-lords title to and exclusive
private rights of fishery in many tidal areas.’

While the Magna Carta (1215) expressly addresses
navigational and fishing rights only brieflv, some legal
commentators believe that it was a turning point in
English coastal law.” Subsequently, the interest of
the public in tidal waters was given greater legal
protection in England.

Thomas Digges. a lawyer. engineer and surveyor.
1s credited with developing the theory that the crown
owns the lands underlying tidal waters. Circa 1568-69,
during the reign of Queen Elizabeth I, he wrote a
treatise entitled Proofs of the Queen's Interest in Lands
left by 1the Sea and the Salt Shores thereof. As a later
English legal scholar stated: “*By this treatise was
first invented and set up the claim of the Crown to
the foreshore. reclaimed land. salt marsh. and derelict
land in right of the prerogative.”""

Although the English courts did not immediately
embrace Digges™ theory. the doctrine of the crown’s
prima facie title in tidelands was generally accepted
under English common Jaw within the following cen-
tury." Sir Matthew Hale (Fig. 1). an influential jurist
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Fig. 1. The Ri. Hon. Sir Matthew Hale {(From Fourteen
English Judges, by The Earl of Birkenhead).
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who was to become lord chief justice. espoused
Digges® theory in the treatise De Jure Maris. written
circa 1666-67"'

D. Application of the English Common Law in the
American Colonics

The early American colonists generally had been
exposed to the English common law through their
heritage. but **[t]he remoteness of England coupled
with the inadequacy of early English administrative
machinery for colonial affairs. left these colonists very
largely free from external impositions of the common
law for a substantial period of time . o

However. as the colonies grew. application of the
English common law became more widespread. This
development can be regarded as the joint
product of (1) the English Government’s desire to
unify the colonies for purposes of the empire’s com-
mercial gain: and (2) the colonists’ desire to gain
freedom from tyranny and exploitation by asserting
the inherited ‘rights of Englishmen.® ™"

E. Effect of the American Revolution and the Indepen-
dence of the Former Colonies

With the American Revolution, the former colonies.
by virtue of their new sovereignty. succeeded to the
rights of the English crown and Parliament in colonial
tidelands. Absolute title to all tidelands was vested
in the original states, 1o trust, except for those lands
that had been previously and validly granted into
private ownership."*

In 1789 the original states surrendered to the Federal
Government some of their rights in the tidelands by
adopting the United States Constitution, which pro-
vides the bases of the Federal Government's com-
merce clause powers and its admiralty jurisdiction. "

The term ‘‘federal navigational servitude™ refers
to the Federal Government's paramount authority to
control and regulate the navigable waters of the United
States under the commerce clause.

Due to this nation’s dual legal system, jurisdiction
is divided between the federal courts and the various
states’ courts. Each state is free to adopt its own
rules of real property. Generally. questions of title
to and the legal boundaries of lands within the coastal
zone are determined under the appropriate state con-
stitution. statutes and case law.

F. Impact of the Subseguently Admitted States’ Rights
Under the Equal-Footing Doctrine

In 1845 the United States Supreme Court declared
that as new states are subsequently admitted to the
Union. they are deemed to have the same sovereignty
and property rights as the original 13 states.'” This
concept is known as the equal-footing doctrine.

Under this doctrine, as the United States acquired
additional territory, title to all lands beneath tidal and
other navigable waters vested in the nation. subject
to valid grants by prior governments, in trust for future
states. Upon creation of a new sovereign state from
such acquired areas. or from the lands formerly within
an older state. the new coastal state became vested
with title to all lands underlying tidal waters.

The after-admitted states® sovereign title to tide-
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lands, except for those lands previously granted. is
absolute, although subject to the public trust easement
and the Federal Government’s paramount navigational
servitude and admiralty junsdiction.

TITLE TO LANDS WITHIN THE COASTAL ZONE

A. Uplands

In general, most littoral lands along the American
coasts are privately owned. But a surprisingly large
portion of these uplands is owned by various govern-
mental entities, ranging from the Federal Government
to municipalities.

B. Tidelands

Generally, the coastal states or their governmental
grantees own the tidelands, subject to the public trust
easement to be discussed below, except for lands
validly granted into private ownership by prior foreign
or colonial governments or conveyed by the states
themselves.

C. Submerged Lands

The term “‘submerged lands’” has been used generi-
cally in this article to describe lands lying seaward
of the line of mean low water. But a more precise
classification of the categories of these lands is neces-
sary for title analysis.

Under the Submerged Lands Act of 1953," the
coastal states, in general, own the submerged lands
within a 3-geographical-mile-wide belt beyond the
tidelands. But Texas and Florida (as to its Gulf of
Mexico coast only) have title to submerged lands to
a line 3 leagues, or 9 geographical miles, seaward
of the baseline set forth in the act. Some states have
granted submerged lands to cities and other govern-
mental entities.

In 1953 Congress also passed the Outer Continental
Shelf (OCS) Lands Act,'” which constituted Congress’
first assertion of **jurisdiction over the vast submarine
area that fringes our coasts and over which the high
seas flow.”"”

This law applies to those submerged lands lying
seaward of the lands owned by the states. Under the
Outer Continental Shelf Lands Act, the United States
has jurisdiction over these submerged lands, and the
secretary of the interior may lease the lands for
exploration and drilling of mineral resources.™

DETERMINATION OF TIDAL BOUNDARIES

A. Principal Boundary Problems

Historically, many critical legal disputes involving
the determination of boundaries between different
categories of land within the coastal zone have focused
on (1) the threshold issue of what constitutes the legal
boundary between privately owned uplands and state-
owned tidelands and (2) the practical question of how
that line is to be located on the ground.
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Another major controversy has been over what line
constitutes the proper boundary between the sub-
merged lands subject to the Federal Government’s
exclusive jurisdiction and control and the adjoining
state-owned lands.

The legal effect of physical changes in the location
of the tidal boundaries and other tide-defined contour
lines—resulting from accretion, erosion, reliction or
avulsion—has been another frequently disputed sub-
ject.

B. Basic Elements in Tidal Boundary Determination

Determination of both private / state boundaries and
state/ federal boundaries, delimiting classifications of
lands within the coastal zone, involves use of data
derived from tidal observations. In the United States,
this information is compiled and published by the
National Ocean Survey (NOS).™

Essentially, tidal boundary determination is a func-
tion of the relationship between (1) a vertical elevation
and (2) a horizontal element. As stated by Aaron L.
Shalowitz, the legendary lawyer, engineer and author
for NOS’s predecessor agency:

**Boundaries determined by the course of the
tides involve two engineering aspects: a vertical
one, predicated on the height reached by the tide
during its vertical rise and fall. and constituting
a tidal plane or datum, such as mean high water,
mean low water. etc.; and a horizontal one, related
to the line where the tidal plane intersects the shore
to form the tidal boundary desired. for example,
mean high-water mark. mean low-water mark. . . .
The first is derived from tidal observations alone,
and, once derived (on the basis of long-term ob-
servations), is for all practical purposes a permanent
one. The second is dependent on the first. but
is also affected by the natural processes of erosion
and accretion, and the artificial changes made
by man. A water boundary determined by tidal
definition is thus not a fixed, visible mark on the
ground, such as a roadway or fence, but represents
a condition at the water’s edge during a particular
instant of the tidal cycle.””*”

The English common law recognized the physical
fact of accretion, erosion and reliction. As one treatise
puts it: “*The sea shore or foreshore [i.e., tidelands]
is therefore a movable freehold varying as the water
graduallz); and imperceptibly recedes or encroaches

C. Applicable Scientific Principles and Technical Data

Clearly, rules of law about what constitutes property
boundaries defined in terms of the tide should be
considered within the context of relevant con-
temporary scientific principles and available technical
data.

Frequently, littoral property owners and other lay-
men do not appreciate the interplay between the rules
of law and these scientific /technical elements. Space
does not permit a detailed analysis here. and it is
assumed that readers are familiar with phases of the
tide, types of tide, tidal datums, tidal epochs and
various physical processes affecting the coastal zone.
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D. The Basic Lepal Rules of Demarcation of Tidal
Boundaries

A legal boundary defined in terms of the tide—
whether a high-water or a low-water boundary—is
the intersection of the relevant local tidal datum with
the sloping shore delimiting the boundary.**

No uniform American rule of law concerning de-
marcation of tidal boundaries is universally applicable
in all federal and state courts. This occurs partly
because of this country’s dual federal-state system,
and partly because of the historical permutations and
combinations that contributed to development of each
state’s local real property law.

1. The Civil-Law Rule. Under the Roman law’s
principle of communal ownership of the seashore, the
boundary between privately and publicly owned
coastal lands is the highest wash of the winter waves.™

2. The English Common-Law Rule. About 1666-67,
a milestone in English common-law tidal boundary
determination occurred when Sir Matthew Hale
(1609-1676), who had espoused the theory of the
crown’s prima facie ownership of the tidelands, wrote
his influential De Jure Maris.*

The respected Lord Hale's legal treatise classified
the shoreline on the basis of what he perceived to
be three types of tide:

“*(1st.) The high spring tides. which are the fluxes
of the sea at those tides that happen at the two
equinoxials; . . .

*‘(2d) The spring tides, which happen twice every
month at full and change of the moon; . . .

**(3d) Ordinary tides, or nepe [sic] tides, which
happen between the full and change of the moon

4327

Apparently, Lord Hale introduced the concept that
what he termed ‘‘nepe” or ‘‘neap’ tides should be
considered the “‘ordinary tides’’ for property boundary
purposes. In his treatise, he concluded that lands
subject to inundation by tides of the first two of his
three classes can be privately owned, but that the
foreshore owned by the crown extends landward as
far as it is covered by ‘‘the ordinary flux of the sea.”

As Shalowitz correctly points out:

' Lord Hale’s designation of ‘neap tides’
shows that it is susceptible of two interpretations:
(1) all the tides that occur between the full and
change of the moon. and (2) only those tides that
occur twice a month at the time of the first and
third quarters when the moon is in quadrature.”"*"

Ironically, about the same time Lord Hale was
writing about his perception of the types of tide,
another Englishman, Sir Isaac Newton (1642-1727)
(Fig. 2), was evolving the first workable scientific
tidal theory, based upon his universal theory of grav-
itation. In 1666, Sir Isaac ‘*began to think of gravity
extending to the orb of the moon.”” When the third
and final book in Sir Isaac’s Principia was published
in 1687, planetary motions were explained under his
universal theory of gravitation.*

Unfortunately, Lord Hale died before the publica-
tion of Principia and it appears that no other English
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Fig. 2. Sir lsaac Newton (From Essays on the Life and Work
of Newton, by Augustus De Morgan).

common-law jurist of the 17th century realized that
Lord Huale's equating “‘neap tides™ with “‘ordinary
tides’” was unscientific. Indeed. for the next century
and 4 half. the disaplines of law and science apparently
did not comprehend one another’s views about the
nature of the tide.

During the [8th and 19th centuries. the common-law
term “tordinary high-water mark™ generally was rec-
ognized in England as describing the boundary be-
tween the sovereign's tidelands and the adjoining
privately owned htworal fands. This legal term is
imprecise and susceptible to several interpretations.

The case of drtornev-General v, Chambers,™ decid-
cd m 18540 15 the classic English common-law tidal
boundary decision. In that case. the lord chancellor
ruted that the ordimary hgh-water mark was to be
determined by “the average of the medium tides in
cach quarter of o lunar evolution during the year
[which line} gives the limit, in the absence of all
usape. to the nights of the Crown on the sea-shore.”

3. Summary of 1 egal Boundary Determinarion Rules
of the United States. 1o 1935 the United States Supreme
Cowrt’s Iandmark decision on tudal boundary deter-
mimnation was reached o Boras, Lad. v, City of Los
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Angeles.” The court in effect held that, in interpreting
a federal upland patent bordering on tidelands, the
legal term ‘‘ordinary high-water mark’ should be
equated with the technical phrase “‘'line of mean high
water,”” and that the boundary is the intersection of
the tidal datum of mean high water, as determined
by the Federal Government, with the land.

The court, after considering Lord Hale’s 1666-67
legal treatise on the types of shorelands and the 1854
English Chambers decision, rejected the use of **neap
high tides’ for determining the ordinary high-water
mark. [nstead, taking judicial notice of the Coast and
Geodetic Survey’s definition of mean high water, the
court held that the upland/tideland boundary is to
be determined by using the mean of a/l the high waters
over an 18.6-year tidal cycle.

In essence, the Borax decision applies modern
scientific and technical data to the English Chambers
rule, thus adapting it to improved technology and
setting forth a workable method of precisely defining
the tidal boundary in question.

By and large, most American coastal states have
adhered to the basic English common-law rule that
the ordinary high-water mark—or its updated, more
scientific counterpart, the line of mean high water—
constitutes the legal boundary between privately
owned uplands and state-owned tidelands. As a gen-
eralization, subject to many qualifications, 16 coastal
states deem the mean hlEh -water line to be the pri-
vate /state tidal boundary

On the other hand, six Atlantic Coast states have
departed from the English common-law boundary and
utilize the mean low-water line as the private/public
tidal boundary.”

The ctvil-law rule of private/public tidal boundary
determination has had an effect in Louisiana and, to
a lesser extent, in Texas. In Louisiana, the private/
state tidal boundary is the line of the highest winter
tide.” In Texas, if the original source of upland title
is a Spanish or Mexican grant predating Texas’
independence, the line of mean higher high water is
the legal boundary.™

Hawaii adheres to its aboriginal, customary concept
that the private/public boundary is marked by the
upper reaches of the wash of the waves.’

4. Legal Effect of Physical Changes in the Location
of the Shoreline. In general, the federal courts and
most coastal states recognize the concept of ambula-
tory tidal boundaries. Consequently, ‘‘gradual, imper-
ceptible” physical changes in the location on the

ground of the boundary—whether it be a high- or

low-water line and whether naturally or artificially
caused—result in a shift of the legal boundary.”” The
littoral owners and the states thus can both gain and
lose land as the legal boundary fluctuates because
of accretion, erosion or reliction. A minority rule is
that the physical change must be due to natural
phenomena rather than induced artificially by the
works of man.™

On the other hand, avulsions—sudden, perceptible
changes in the physical location of the boundary—
generally do not result in an adjustment of the legal
boundary betwcen private uplands and state-owned
tidelands.™

THE PUBLIC TRUST DOCTRINE

A. Origin and Development

Although generally referred to as the common-law
public trust doctrine, the concept that the public has
the right to use navigable waters irrespective of who
owns the underlying lands dates back to ancient Rome.

The early Roman civil law provided that the sea
and the shoreline were held in common. One transla-
tion of the Institutes of Justinian reads in part:

“Noone . . .is forbidden access to the seashore,
pravided he abstains from injury to {improve-
ments] . . . . [AJll . . . harbours are public. so
that all persons have a right to fish therein . . . .
Again, the public use of the seashore. as of the
seaitself, is part of the law of nations: consequently,
everyone is free . . . to dry his nets and haul them
up from the sea . . . .7

In England, the public’s rights in tidelands increased
through the centuries following the Magna Carta
(1215). Statutes and decisions in cases recognized these
expanding public rights to navigate and fish in tidal
waters and to use the lands underlying such waters
for related purposes.

With the increasing tempo of English commerce
and the industrial revolution, the development of the
public trust doctrine accelerated. The doctrine gen-
erally evolved ‘‘in the framework of a series of public
easements imposed on a largely private fee ownership
system rather than that of public ownership through
the state . , """

Jus publicum, as the jurists and legal scholars refer
to such public trust easements, thus is distinguishable
from jus privatum, or the proprietary right in tidelands
held by the crown, its private grantees or their succes-
sors.”

B. American Expansion of the Doctrine

The common law is flexible. Americans, once
independent of England, could and did expand and
clarify the public trust doctrine transplanted from the
English common law. The doctrine has become in-
creasingly significant as a tool to assure the public
of the right to use tide and submerged lands in the
United States.

Under the public trust doctrine as generally articu-
lated by American courts, the state, through its legisla-
ture, is a trustee for the benefit of the general public,
whether the underlying title to the tidelands is in the
state or has been granted to a private party.*

The landmark United States Supreme Court decision
describing and clarifying the public trust doctrine is
Hlinois Central Railroad v, Hlinois, decided in 1892.*
The court, after pointing out that a state’s title to
tidelands differs from that which the state holds in
lands intended for sale, said:

.. . It is a title held in trust for the people
of the State that they may enjoy the navigation
of the waters, carry on commerce over them, and
have liberty of fishing therein freed from the
obstruction or interference of private parties.”"""
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Since that case, the trust has been traditionally defined
in terms of commerce, navigation and fisheries.

Under the American federal system, each state has
evolved its own rules of law as to the scope and
extent of the public trust doctrine. Many states have
expanded the doctrine to embrace recreational uses,*
and in California the trust concept has been judicially
construed as encompassing the preservation of tide-
lands in their natural state for ecological and environ-
mental purposes.”’

C. Termination of the Public Trust Easement

Although the states have generally expanded the
public rights and interests protected by the public trust
doctrine. termination of the public trust easement is
permissible in limited situations.

PRIVATE LITTORAL RIGHTS

In most jurisdictions, private littoral owners have
the right of access from their upland property to the
adjoining navigable tidal waters. But, in general. the
private right of access is subordinate to the paramount
public right of navigation and governmental regulation
of navigation.** And some state laws enable the state
to exercise its authority as trustee under the public
trust doctrine to deprive a private upland owner of
access to a tidal waterway.”

The various states deal differently with private
littoral rights, and since such rights are an incident
of property, each state’s rules must be examined. For
example. in many states, littoral owners have the right
to construct and maintain docks. piers and wharves,
but in some jurisdictions general wharfing-out rights
are not recognized.™

PUBLIC ACCESS RIGHTS

Frequently, the competing private and public in-
terests in uses of the lands and waters within the
coastal zone focus on whether members of the general
public may legally cross privately owned lands to gain
access to adjacent sandy beaches. Obviously, the
general doctrine of public ownership of tide and
submerged lands may be only theoretically meaningful
if people cannot gain access to such lands and the
waters covering them.

Congress, state legislatures and the judiciary have
developed a number of methods of assuring public
access to tidal waters and lands. Space does not permit
a catalog of the various devices of accommodating
both private and public interests. but a few examples
may be cited: (1) Texas’ Open Beaches Act; (2)
requirements for express dedication of beach access
routes: (3) the doctrine of implied dedication of such
access routes; and (4) use of the common-law concept
of custom.
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LEASING AND REGULATION OF COASTAL
ZONE LANDS AND WATERS

A. Leasing and Other Proprietary Uses

The Federal Government's extensive leasing pro-
gram for Outer Continental Shelf areas parallels similar
leasing of state-owned tide and submerged lands.

In general. state leases of these lands must be
consistent with the public trust to which they are
subject. But exploration and drilling for oil and other
mineral resources has been judicially sanctioned.

B. Regulatory Functions

The Federal Government and coastal state govern-
ments. as well as local governmental entities, exercise
vast regulatory control over the lands and waters within
the coastal zone.

1. Federal Government. Even before the Coastal
Zone Management Act of 1972, the United States was
deeply involved in regulation of waters within the
zone. Federal regulation mushroomed with the passage
of the Rivers and Harbors Act of 1899."" which
empowered the Army Corps of Engineers to control
dredging. filling and obstructions to navigation.

During the post-World War 1l era. various federal
statutes—such as the National Environmental Policy
Act of 1969™ and the Federal Water Pollution Control
Act Amendments of 1972"'—have granted many other
federal agencies regulatory powers touching on the
coastal zone.

2. State and Local Governments. Environmental
concern for the fragile coastal zone has also been
reflected in numerous state, regional and local regula-
tory schemes. Commissions and agencies regulating
the use and development of the zone function in
California, Delaware, Florida, Massachusetts, New
Jersey, Oregon and Washington.

Regional approaches have been implemented in such
tidal water areas as Chesapeake Bay, Puget Sound
and San Francisco Bay.

Municipalities and other local governmental entities
also have played a significant part in the regulation
of coastal zone lands and waters, although sometimes
in the negative sense of attempting to restrict the use
of beaches to residents only.

CONCLUSION

Coastal zone administrators, oceanographers, coast-
al engineers, surveyors and other professionals cannot
deal with the land/sea interface in a legal vacuum.
They should be aware of the basic relevant rules of
law. Only through such an interdisciplinary approach
can the coastal zone’s problems be resolved and its
potential realized.
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. Delaware. Massachusetts, Maine, New Hampshire, Pennsyl-

vania and Virginia. Maloney & Ausness, supra. note 32, at
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36.
37.
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Id. at 202,

78 Am Jur.2d, Waters §§406-415. 419, 432 (1975), 66 CJ.S.,
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Waters §82(2) (1966); Maloney & Ausness, supra. nate 32,
at 235.

California follows the minority rule. See, e.g.. Carpenter v.
City of Santa Monica, 63 Cal. App.2d 772, 147 P.2d 964 (1944),
78 Am.Jur.2d, Waters §§406. 411 (1975). 65 C.J.S., Navigable
Waters §86 (1966).

JusTiNian, supra, note 3, at 2.1.1-2.1.6.

The Public Trust in Tidal Areas. supra. note 8, at 769-770.

Id. at 774-788.

78 Am.Jur.2d, Waters §§388, 389: The Public Trust in Tidal
Areas, supra, note 8, at 787-789: Maloney & Ausness. supra,
note 32, at 188-193.

. 146 U.S. 387 (1892).
45.
46.

146 U.S. at 452.

J. Sax, The Public Trust Docirine in Natural Resource Law:
Effective Judicial Intervention, 68 Mich.L.Rev. 471 (1970):
The Public Trust in Tidal Areas, supra. note 8, at 784-7K5.

Marks v. Whitney, 6 Cal. 3d 251, 491 P.2d 374, 98 Cal.Rptr.
790 (1971).

78 Am.Jur.2d, Waters §§93. 94, 260-262, 269, 271, 276 (1975);
65 C.J.S., Navigable Waters §861-64. 67-71 (1966).

See, e.g.. Colberg, Inc. v. State ex rel. Dep’t of Pub. Woarks,
67 Cal.2d 408, 432 P.2d 3, 62 Cal.Rptr. 401 (1967). cert. denied,
390 U.S. 949 (1968).

65 C.J.S., Navigable Waters §§72-79 (1966).

30 Stat. 1151 (codified at 33 U.S.C. §40! et seq.).
83 Stat. 852 (codified at 42 U.S.C. §4321 et seg.).
86 Stat. 816 (codified at 33 U.S.C. §1251 ef seq.).

EDITOR’S NOTE

The next article in this series will summarize federal

jurisdiction and key federal laws with respect to the
coastal zone, and subsequent articles will deal with
the individual coastal states’ basic rules of law on
a state-by-state basis.
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The Law of the Coast in a Clamshell’

Part II: The Federal Government's Expanding Role

By Peter H. F. GragER
Office of the Attorney General,
State of Culifornia
San Francisco, Californiua

INCE WORLD wAR I, the Federal Government has

played an increasingly important role in the emergence

of new rules of law relating to the coastal zone.' Tech-
nological developments facilitating petroleum drilling fur-
ther offshore, threats to diminishing fisheries resources,
environmental concerns about oil spills, pressures for more
effective management of the coastal zone—these are some
of the reasons behind the plethora of new federal laws.

As an influential 1969 study stated:

**. . . The technological capability to exploit oil and
gas offshore is an example of a new environment created
by technology. which. in turn, has had substantial impact
upon the development not only of domestic law, but
also of international law.

**The new environment required definition of own-
ership and boundaries of submerged lands surrounding
the United States. . . . and from the new technological
capability has grown major litigation in the United
States, and led to the Geneva Conferences on the Law
of the Sea in 1958 and 1960."*

Under our dual federal/state system of government, some
facet of federal law—a constitutional provision, a treaty or
international agreement, a congressional act, a federal
agency's rule or regulation or a federal court’s decision—
may be pivotal in resolving a legal problem arising within
the coastal zone. When confronting such a problem, there-
fore, the possible applicability of federal law should be
considered.

U.S. CONSTITUTIONAL PROVISIONS

The Constitution of the United States provides the un-
derpinning for the Federal Government’s expanding role in
the law of the coast. The following summarizes some sig-
nificant constitutional provisions.

*This is the second in a series of urticles presenting a capsule version of the contemporarv law
of the coast for non-attorneys. This article brieflv summarizes some key federal luws uifecting the
coastal ;one. Space limitations preclude an examinution of other relevant federal statutes, reattes
and international agreements, judicial decisions, und ad ative rules und regulati The
views expressed in this and the vther urticles in the series do not necessurily reflect thuse of the
Office of the Attorney General. State of California, or of anv other agency of the Stute of Culifornia.
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A. The Commerce Clause

The Constitution empowers Congress to *'regulate Com-
merce with foreign Nations, and among the several States,
and with the Indian Tribes.””* The commerce clause is the
basis for much federal legislation affecting the coastal zone.

An 1824 U.S. Supreme Court decision established the
Federal Government’s paramount authority to regulate nav-
igation under the commerce clause. In Gibbons v. Ogden?
the court held that a New York statute, which gave Robert
Fulton, the famous inventor and engineer, and others the
right to the exclusive navigation of that state’s waters with
‘‘boats moved by fire or steam.”” was repugnant to the
commerce clause and thus unconstitutional.

B. The Supremacy Clause

The landmark Gibbons case also involved application of
the supremacy clause,® which provides in part:

“*This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof: and all Trea-
ties made, or which shall be made. under the Authority
of the United States, shall be the supreme Law of the
Land, . . . "

Under the supremacy clause and the related doctrine of
federal preemption, federal law prevails when a state’s reg-
ulatory scheme is in contlict with a tederal scheme and they
cannot be reconciled or consistently stand together.

C. Admiralty Jurisdiction

In general, the federal courts rather than the various
states’ courts have jurisdiction over admiralty cases. The
Constitution provides that the judicial power of the United
States extends to "‘ail Cases of admiralty and maritime
Jurisdiction. """

Congress in 1789 declared that the federal district courts
have exclusive original jurisdiction of ail civil causes of
admiralty and maritime jurisdiction.” But an exception per-
mits ordinary lawsuits, as distinguished from admiralty pro-
ceedings, to be brought in state courts or as civil cases in
federal courts.
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D. Treaty Power

Entering into treaties and international agreements af-
fecting the territortal sea. the contiguous zone and the high
seas is clearly a function of the national government instead
of the individual states. The Constitution provides that the
president “*shall have Power, by and with the Advice and
Consent of the Senate. to make treaties, provided two thirds
of the Senators present concur; . . . "

KEY FEDERAL STATUTES

Acts of Congress with an impact on the coastal zone date
from the eurly days of the United States. But the post-World
War Il era has witnessed an unprecedented number of such
federal statutes. Aside from the vencrable, and stll very
important. Rivers and Harbors Act of 1899, the following
checkhist focuses on some of the more significant recent
statutes.,

A. Rivers and Harbors Act of 1899

This statute.” based upon the authority of the commerce
clause of the Constitution. was intended to prevent obstruc-
tions to navigation." The U.S. Army Corps of Engineers
administers the act by issuing permits. The act applies to
piers. breakwaters and other structures as well as to dredg-
ing and filling.

Traditionally, the Corps has been primarily concerned
with protecting navigation. But under Zabel v. Tabb."' the
Corps is required to consider ecological factors and may
deny a permit when it finds that a proposed project would
damage the ecology even if it would not obstruct navigation.

B. Submerged Lands Act of 1953

For many decades following creation of the Union. it was
assumed that the coastal states owned the submerged lands
along their coasts. subject to the paramount federal navi-
gational servitude and U.S. admiralty and treaty powers.
In the 1930s, however. some federal officials urged that the
Federal Government assert ownership of these lands.

After World War 1. the Federal Government filed law-
suits against California, Louisiana and Texas. alleging that
the United States owned the disputed strip. In a series of
actions known as the Submerged Lands Cases,'” the Federal
Government was successful in the U.S. Supreme Court.

In 1947 the court. in United States v. California." held:

. . California is not thc owner of the threc-mile
marginal belt along its coast and . . . the Federal Gov-
ernment rather than the state has paramount rights in and
power over that belt, an incident to which is full do-
mimon over the resources of the soil under that water
arca, including oil.”™"

Indeed. muny commentators believe it was the expanding
development of offshore oil production, coupled the coastal
states” claim of ownership to minerals within the submerged
lands. that precipitated the Submerged Lands Cases.

The Supreme Court's 1947 California opinion and other
decisions involving Louisiana and Texas.'* prompted Con-
gress to cnact the 1953 Submerged Lands Act.' which in
effect nullifics major portions of the court’s decisions. In
part. the act:

1. Relinguishes to the coastal states U.S. title claims to
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lands beneath navigable waters within their respective
state boundaries. including certain submerged lands;
and
2. Dcfines the submerged lands confirmed to the coastal
states in terms of state boundaries as they existed
when the state became a member of the Union or as
previously approved by Congress, but not extending
scaward from the coastline of any statc more than |
marine league (3 geographical miles) in the Atlantic
and Pacific Oceans or more than 3 marine leagues
(9 geographical miles) in the Gulf of Mexico.
Despite the act. there has been considerable subsequent
lingation between the United States and various coastal
states, particularly as to the location of baselines for de-
termining the areas covercd by the statute. because of the
valuc of these lands.

C. Outer Continental Shelf Lands Act of 1953

A few months after the Submerged Lands Act was passed,
Congress approved the Outer Continental Shelf Lands
Act.'” This statute defines the term *‘outer Continental
Shelf™" (OCS) as ‘‘all submerged lands lying seaward and
outside of the area beneath navigable waters as defined in
. . . {the Submerged Lands Act] . . . and of which the
subsoil and seabed appertain to the United States and are
subject to its jurisdiction and control; . . """

Clearly, technological developments making offshore
petroleum drilling more practicable and the Federal Gov-
ernment’s desire to derive revenue from the OCS motivated
passage of the Outer Continental Shelf Lands Act. The
statute provides that the secretary of the interior shall ad-
minister the act’s provisions relating to OCS mincral leases.

D. National Environmental Policy Act of 1969
(NEPA)

This is a broad statute'” declaring *‘a national policy
which will encourage productive and enjoyable harmony
between man and his environment: . . . and [establishing]
a Council on Environmental Quality.”"® The act is admin-
istered by the Environmental Protection Agency.

NEPA states that *‘it is the continuing responsibility of
the Federal Government to use all practical means, con-
sistent with other essential considerations of national policy,
to improve and coordinate Federal plans. functions. pro-
grams. and resources™” so that, among other things. the
nation may ‘‘achicve a blance between population and re-
source use which will permit high standards of living and
a wide sharing of life’s amenities: . v

The statute requires environmental impact statements by
officials responsible for “‘major Federal actions signifi-
cantly affecting the quatity of the human environment:”” the
statements are to cover such items as **(i) the environmental
impact of the proposed action, (ii) any adverse environ-
mental effects which cannot be avoided should the proposal
be implemented, [and] (iii) alternatives to the proposed ac-
tion, . . . ¥

E. Ports and Waterways Safety Act of 1972 (PWSA)

This act®® was intended to help prevent oil pollution by
granting the Coast Guard authority to control ship move-
ments and to improve ship design. construction and oper-
ation.

Title 1 of PWSA™ grants the Coast Guurd sweeping power
over the movements of ships in hazardous areas or when
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there is adverse weather, poor visibility or heavy traffic.
The Tank Vessel Act™ was amended by Title 1l of PWSA,
which deals with bulk cargo vessels carrying oil. inflamma-
ble or combustible liquids, or other hazardous substances.
Title I directs the secretary of transportation to develop
regulations for ship design. construction, alteration and re-
pair, for the express purpose of protecting the marine en-
vironment.

F. Federal Water Pollution Control Act Amendments
of 1972 (FWPCA)

The purpose of the Federal Water Pollution Control Act
Amendments of 1972° is to ‘‘restore and maintain the
chemical, physical. and biological integrity of the Nation's
waters.” "

Although FWPCA generally prohibits **the discharge of
pollutants,”"™ it provides for a system of permits to be
administered by the Corps of Engineers to control the dis-
charge of dredged or fill materials into navigable waters.”

The act prohibits most discharges of oil in the coastal
zone and imposes criminal penalties for a discharger’s fail-
ure to notify the Federal Government of a spill. It also
provides that the Federal Government will be liable when
it removes oil, and requires the president to prepare and
publish a national contingency plan for the removal of oil.

FWPCA jurisdiction is broad, including both onshore and
offshore facilities as well as vessels, and extending ocean-
ward to the U.S. contiguous zone as well as the territorial
sea. (See Ref. 1.)

G. Marine Protection, Research and Sanctuaries Act
of 1972

Under this statute.” also known as the Ocean Dumping
Act, a permit is required when any material is to be dumped
into the territorial sea and contiguous zone of the United
States. (See Ref. 1.)

Dumping must not “‘unreasonably degrade or endanger
human health, welfare, or amenities, or the marine envi-
ronment, ecological systems, or economic potentialities.**'
Permits for dumping dredged material are issued by the
secretary of the Army. and for other material, by the ad-
ministrator of the Environmental Protection Agency.

H. Coastal Zone Management Act of 1972 (CZMA)

By this act™ the states are given an incentive (in the form
of federal funds), although not required. to develop coastal
zone management programs. The act was amended in 1976,
raising the federal share in program development cost from
66 2/3 to 80 percent.”’ The CZMA, as amended, requires
state programs to contain planning processes for energy
facilities, shoreline erosion and beach access.

Coastal energy impact program funding is the main in-
ducement to states to cooperate with the Federal Govern-
ment in coastal energy development. Because energy self-
sufficiency became a national goal after the 1973 oil em-
bargo. the 1976 CZMA amendments were designed to en-
courage new or additional OCS oil and gas production.

The Office of Coastal Zone Management, National
Oceanic and Atmospheric Administration, Department of
Commerce, administers CZMA. Although that office has
issued regulations to implement CZMA, neither the act itself
nor its administration indicates that the Federal Government
has attempted to preempt the field of coastal zone manage-
ment.
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But CZMA imposes certain requirements on the states.
For example, a state’s management program must include
a designation of the bouadaries of the coastal zone subject
to the program. an inventory of the areas of particular con-
cern, broad guidelines on priority of uses in those areas,
lists of permissible Tund and water uses, and controls over
such permissible wuter uses.

In addition, CZMA requires that public hearings be held
in developing the program, that the governor approve the
program and that 4 single state agency receive and admin-
ister the federal grants for the program. On the other hand,
CZMA does not direet the state to prefer certain uses in the
coastal zone or what it should do in the zone.

I. Deepwater Port Act of 1974

Federal liability for oil discharges at or near deepwater
ports is imposed by this act. ™ A **deepwater port™ is de-
fined, in part, as *‘uny fixed or floating manmade structures
other than a vessel. or any group of such structures, located
beyond the territorial sea and off the coast of the United
States and which are used or intended for use as a port or
terminal for loading or unloading and further handling of
oil for transportation to any State, . . . "

The act prohibits oil discharges from a vessel within a
safety zone established around a deepwater port, from a
vessel that has received oil from another vessel at a deep-
water port or from a deepwater port. It imposes penalties
and liability for violations.™

A deepwater port licensee’s liability is unlimited. under
certain circumstances, if the discharge of oil from the port
or a vessel moored there is due to gross negligence or willful
misconduct. In other instances. a licensee’s liability is lim-
ited to $50 million.

The liability of the owner and operator of a vessel is also
unlimited, under certain circumstances, for cleanup costs
and damages resulting from a discharge of oil from a vessel
within a deepwater port’s safety zone or from a vessel that
has received oil from another vessel at such a port. If the
discharge was not due to gross negligence or willful mis-
conduct, the liability is limited to the lesser of $150 per
gross ton or $20 million.

The act establishes a Deepwater Port Liability Fund to
compensate injured parties when cleanup costs and damages
from a discharge exceed these liability limits or when the
port licensee’s owner or operator are exonerated from lia-
bility. A fee of 2 cents per barrel, collected from the owner
of the oil when it is loaded or unloaded at a deepwater port,
finances this fund.

J. Fishery Conservation and Management Act of 1976
(FCMA)

In enacting FCMA," Congress found that a national fish-
ery conservation and management program is *‘necessary
to prevent overfishing, to rebuild overfished stocks, to in-
sure conservation, and to realize the full potential of the
Nation’s fishery resources.’""

Under this statute a wide fishery conservation zone be-
yond the territorial sea was established. The limits of the
zone are defined as follows:

** . . . The inner boundary . . . is a line coterminous
with the seaward boundary ot each of the coastal States,
and the outer boundary . . . is a line drawn in such a
manner that each point on it is 200 nautical miles from
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the baseline from which the territorial sca is mca-
sured.”" ™

FCMA asserts the United States’ exclusive fishery man-
agement authority over all fish, except for highly migratory
species, within the 200-mile fishing zone. ™

Even further seaward. the act claims U.S. authority over
(1) *‘anadronomous species.”” or *‘species of fish which
spawn in fresh and estuarine waters of the United States
and which migrate to ocean waters.”” and (2) *"Continental
Shelf fishery resources.”” defined as certain species of coral.
crab. abalone. sponges and other organisms., in *‘the sub-
marine areas . . . to a depth of 200 meters or. beyond that
limit. to where the depth of superjacent waters admits of
the exploitation of the natural resources of such areas.”™'

The law provides that fishing by a non-U.S. vessel will
not be authorized within the fishery conservation zone or
for anadronomous species or Continental Shelf fishery re-
sources beyond that zone except under international fishery
agreements and permits.*

FCMA mandates the creation of eight Regional Fishery
Management Councils and requires them to prepare fishery
management plans, which must be consistent with the na-
tional standards for fishery conservation and management
stated in the act.

KEY INTERNATIONAL AGREEMENTS

Under the Constitution’s treaty power. the United States
has entered into a number of international agreements af-
fecting the coastal zone. The following summarizes several
of these agreements.

A. Convention on the Continental Shelf

This convention.™ accomplished at Geneva in 1958, was
the first international agreement on rules for the exploration
and exploitation of natural resources in those areas defined
as the continental shelf. The convention went in force for
the United States on June 10, 1964.

The term “*continental shelf™” is defined broadly as *‘(a)
the seabed and subsoil of the submarine areas adjacent to
the couast but outside the area of the territorial sea. to a
depth of 200 metres or, beyond that limit. to where the
depth of the superjacent waters admits of the exploitation
of the natural resources of the said areas; (b) to the seabed
and subsoil of similar submarine areas adjacent to the coasts
of islands.™

The convention gives the coastal nation exclusive sov-
ercign rights over the continental shelf, subject to certain
limitations to protect navigation. fishing and the conser-
vation of living resources of the sea. *‘for the purpose of
exploring it and exploiting its natural resources.”” This coun-
try exercises those rights under the Outer Continental Shelf
Lands Act summarized above.

B. Convention on the Territorial Sea and the
Contiguous Zone

Under this convention.** also produced at Geneva in 1958
and effective as to the United States on September 10, 1964,
a npation’s sovereignty “‘extends. beyond its land ternitory
and its internal waters. to a belt of sea adjacent to its coast,
described as the territonial sea.™ For the convention’s def-
inition of the term *‘territorial sea.”” (see Ref. 1).
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The convention provides that *‘the method of straight
baselines joining appropriate points’ along a *‘deeply in-
dented™” coast line may be used in determining the breadth
of the territorial sea, but restricts its use to certain geo-
graphical situations. The convention specifies that *“the nor-
mal baseline . . . is the lowwaler linc . . . as marked on
large-scale charts officially recognized by the coastal™” na-
tion.

In general, subject to qualifications, the United States has
claimed a 3-mile territonial sea. although now asserting a
200-mile fishery conservation zonc.

For the convention’s definition of the term
zone.”' (see Ref. 1),

‘e

contiguous

CONCLUSION

The Federal Government—through statutes enacted by
Congress. decisions by the U.S. Supreme Court and other
federal courts, international agreements, and rules and reg-
ulations promuigated by administrative agencies—is in-
creasingly invoived in the development and implementation
of the law of the coast. Awareness of this expanding body
of federal law is essential to professionals from various
disciplines involved in coastal zone matters.
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The Law of the Coast in a Clamshell *
Part I11: The California Approach

By Peter H. F. GrRaBER
Office of the Attorney General,
State of California
San Francisco, California

ALIFORNIAS CoasTung, stretching almost 1,100
miles along the Pacific Ocean, reflects the diversity

of the nation’s most populous state. The contrasts
are vivid: groves of giant redwoods along the damp north
coast and sandy beaches in the dry, sunny southern part
of the state, the highly urbanized seashore of Los Angeles
County and sheep-grazing pastures overlooking the
ocean far from any freeways.

Similarly, there is a wide variety in California’s ap-
proach to different aspects of the law of the coast. Illus-
trative of this is the contrast between the state’s pace-
setting legal framework for coastal zone land-use man-
agement and the apparent perpetuation of an outmoded,
unscientific legal standard for demarcation of boundaries
between privately owned uplands and public tidelands.

Since 1972, when 35 percent of the voters approved
Proposition 20 and created the California Coastal Zone
Conservation Commissions,! the Golden State has been
in the forefront of coastal zone land-use planning. In 1975
these commissions issued a 443-page California Coastal
Plan, replete with colored maps and findings and policies
covering topics from natural habitats to energy facility
siting.

During the past eight years, these commissions and
their successors under the California Coastal Act of 19767
have processed about 50,000 permit applications for de-
velopment projects within the coastal zone under de-
tailed statutory, regulatory and judicial guidelines.

By contrast, it appears that California law persists in
taking an imprecise, antiquated approach to delineating
the legal boundary between uplands and tidelands. The
unscientific views of Sir Matthew Hale (1609-1676), who
originated the early English common-law notion that
“‘nepe” or ‘‘neap’’ tides should be considered “‘ordinary
tides,” still cast a shadow of uncertainty over tidal
boundary demarcation in the state.®

TITLE TO LANDS WITHIN THE COASTAL ZONE

For convenience, California’s coastal lands may be di-
vided into uplands, tidelands and submerged lands. This
discussion includes lands underlying and adjoining San
Francisco Bay although such lands are not within the

*Lhiy 1 the third 1m a4 senes of ariules preunting a aptule rervnn of the contemparary { ue o the cunt for
non-attomevs Thiv artn le hriethy swrmanizes s ertain aspects of the amtitictinnal, statutsry and cave fue of the
State of Califorma comierming the cnntdd zome, e1th enphasis on the state's rudes of Lice for tudad houndary de-
terminatian Spase limtations precliede anin-depth analvses of vrany of these tapges or amy drvoncsen of related

rmntters The riow s exprevied 19 iy and the ther artidecin the ventes o nal nresvanly votlect thase ol the L
fiee of the Attarney Ceneral State ob Calipurma, or of any other agemy of the State of Calttaona
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““coastal zone’ as that term is defined by the California
Coastal Act of 1976.4

A. Uplands

Most of the uplands along the state’s coast are pri-
vately held, but governmental entitites own a surpris-
ingly large portion of these littoral lands.® The source of
title to a particular parcel of uplands may be significant
in determining its waterward boundary.

Before statehood, most coastal uplands in the southern
and central parts of the state, from the Mexican border
to Sonoma County, about 75 miles north of San Francis-
co, were included in privately owned ranchos conveyed
by the Spanish and Mexican governments during the
early 19th century. Under the 1848 Treaty of Guadalupe
Hidalgo,® ending the Mexican War, preexisting private
land titles were protected. Later, the United States
Board of Land Commissioners issued confirmatory ran-
cho patents upon presentation of evidence that the
ranchos had been validly granted.

Along much of the Northern California coast and in
limited areas elsewhere, the Federal Government is the
original source of title to uplands.

B. Tidelands

California became the owner of the vast majority of the
tidelands within its borders when it was admitted to the
Union on September 9, 1850.7 The reason is that Cali-
fornia enjoys the same sovereignty and jurisdiction over
its tidelands as the original coastal states under a legal
principle called the equal-footing doctrine.®

Most of California’s tidelands still are owned by the
state or the Legislature’s public grantees in trust. The
State Lands Commission has jurisdiction over the state-
owned tidelands.® About 70 cities, counties and other en-
tities such as port and harbor districts administer grant-
ed tidelands.

Starting in 1851, some tidelands were sold to private
parties under acts limited to specific geographical areas,
such as portions of San Francisco Bay.'® Beginning in
1861, sales of tidelands to private parties were made
under acts of general statewide applicability.! However,
a provision in the 1879 California Constitution*? prohibit-
ed sales within 2 miles of incorporated cities and towns,
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and in 1909 a statute ended all sales of tidelands to pri-
vate parties.’®

C. Submerged Lands

For many years, California assumed it owned the
lands within the 3-geographical-mile-wide sirip seaward
of its tidelands. But in 1947 the U.S. Supreme Court
upheld the United States’ assertation that its rights to
submerged lands were paramount.” Congress reversed
that decision by enacting the Submerged Lands Act of
1953, which confirms California’s title to the 3-mile-
wide strip.

Although the state owns most of these submerged
lands, some of them have been granted to local govern-
mental entities, and others, especially in San Francisco
Bay, have been sold into private ownership.’®

DETERMINATION OF TIDAL BOUNDARIES
A. Upland/Tideland Boundary

Generally, California follows the English common-law
rule that the ordinary high-water mark,"” instead of the
low-water line, is the legal boundary between privately
owned uplands and public lands. However, because of
case law referring to the so-called **California rule’ that
only the “neap tides’® are used in determining the
boundary. the original source of title to the uplands may
be an important factor in boundary demarcation in any
given area.

If. for example, the Federal Government conveyed the
uplands in question. it may be held under the U. S. Su-
preme Court’s 1935 decision in Borax. Ltd. v. City of Los
Angeles'® that the boundary is to be determined by using
the mean of a// the high waters over an 18.6-year tidal cy-
cle.

On the other hand. if the land title deraigns from a
Spanish or Mexican rancho granted before the United
States acquired the area, it may be contended that a tidal
datum derived by averaging unly the “high neap tides™ is
to be used in ascertaining the location of the ordinary
high-water mark.*"

Both the federal Borax rule and the purported Cali-
fornia “‘neap tide " rule stem from judicial interpretations
of the English common-law legal term ‘“‘ordinary high-
water mark.’” Even before California was admitted to the
Union, its Legislature declared that ‘“‘the Common Law
of England, . . .
Courts of this State.”?

In 1872 the California Civil Code was enacted, pro-
viding in part:

“Except where the grant under which the land is held
indicates a different intent. the owner ol the upland,
when it borders on tidewater, takes to ordinary high-icater
mark; .. "%

That statute and several others using the term “‘ordi-
nary high-water mark™® are still in the statute books.
But some recent statutes do not use the ternt. For exam-
ple, in defining the coastal zone, the California Coastal
Act of 1976 refers 1o *‘the mean hieh tide line of the sea.”™
And in vartous modern decisions, the state’s Supreme
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shall be the rule of decision in all the -

Court has referred to the ““line of mean high tide” in de-
fining tidelands.*®

Nevertheless, one recent appellate court decision and
several legal writers assert that California’s upland/
tideland boundary is determined by using only the *‘neap
tides.’"?®

How did California’s purported **neap tide™ rule origi-
nate? The first reported California Supreme Court decis-
ion referring to the ‘‘neap tides™ was Teschemacher v.
Thompsen in 18017 It was written by Justice Stephen
Field, who later served on the United States Supreme
Court, where he authored the landmark opinion on the
common-law public trust doctrine, linot« Central Railroad
v. Hlinois ®

Justice Field's Teschemacher language may be traced to
the unscientific 17th-century writings of Sir Matthew
Hale. who had equated “‘nepe” or “neap” tide with “or-
dinary tides’ for property boundary purposes. Justice
Field, in language unnecessary for the decision (dictum)
stated:

‘... The limit of the monthly Spring tides is. in one
sense. the usual high water mark; for, as often as those
tides occur. to that limit the flow extends. But it is not the
limit to which we refer when we speak of ‘usual’ or ‘ordi-
nary” high water mark. By that designation we mean the
limit reached by the neap tides: that is, those tides which
happen between the full and change of the moon, twice
in every rwenty-four hours.”®
Justice Field's view of “neap tides™ differs from the

generally accepted scientific definition. Technically,
neap tides are tides of decreased or minimum range oc-
curring twice during each lunar month as a result of the
moon being in quadrature.®

Scientific and legal scholars have criticized the Tesche-
macher “'neap tide” language. In particular, the respect-
ed Aaron L. Shalowitz, an engineer/lawyer for the Na-
tional Ocean Survey's predecessor agency for almost half
a century, cited Teschemacher as an example of an early
decision containing “‘imperfections which suggest that
appropriate scientific data were not . . . made available to
the court,” adding:

... [Thhe court . . . uses the word ‘neap’. . . in some
ambiguous sense to desigante a plurality of tides between
full and change . . . The court apparently thought . . .
that all tides are either spring or neap; that the springs
occur but once a month: and that all other tides are neap
tides and differ but little among themselves, making
them the ‘usual or ‘ordinary’ tides. The most that can be
said for the decision is that the court was giving its own
definition of neap tides as including all the tides that oc-
cur between the full and change of the moon, excepting
the spring tides. . . .™¥
An analysis of California decisions after Teschemacher

discloses that the term “‘neap tides™ has been used in a
nontechnical manner in most of the cases®® to denote
“usual” and/or “‘ordinary’ tides rather than in the
scientific sense of tides of minimum range occurring as a
result of quadrature.

Unfortunately. the latest decision by a California ap-
pellate court containing a detailed discussion of the
method of determining the upland/tideland boundary
compounds the confusion. In 1966 the Court of Appeal.
California’s intermediate appellate court, decided FPeopie
v. W hent Fstate Co,® holding that the boundary is to
be determined by using the 19-year mean of the “‘high
neap tides.” The court apparently attempted to de-
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fine “‘neap tides™ in a technical manner; at best, its defi-
nition is quasi-technical. Its opinion defines **neap tides™
as those occurring hen the moon is in its first and third
quarters, " overfooking the fact that there is usually a
lag of a day or rwo between quadrature and the mini-
mum or neap range.® Although further appellate court
examination was sought after a retrial, the appeal was
found to be moot and the 1966 Aent decision has not
been overruled.

B. Legal Effect of Physical Changes in the Location
of the Shoreline

The principle that accretion and erosion—gradual,
imperceptible changes in the shoreline—result in a
movement of the legal boundary between uplands and
tidelands is recognized in California,*® with one impor-
tant qualification: the changes must be natural. In this
regard, California differs from almost all other jurisdic-
tions.

If the changes is caused directly by an artificial condi-
tion—such as the dumping of fill—the boundary is per-
manently fixed as existed in its last natural position.
More difficult questions arise when the change is in-
directly due to an artificial condition, such as a break-
water or groin.

The Santa Monica breakwater (Fig. 1) has spawned
considerable litigation about the legal effect of physical
changes in the location of the shoreline. Built in 1933-35,
this detached breakwater was intended to shelter a
small-craft harbor. A large amount of sand gradually ac-
creted along that portion of the shore near the break-
water, because it interrupted the littoral current; erosion
occurred downcoast. Based on a trial court’s finding that
these changes were due entirely to the breakwater, an ap-
pellate court held that artificially accreted lands belong
to the owner of the tidelands—the state or its legislative
public grantee—instead of the private owner of the
uplands.®

To avoid expensive and time-consuming litigation
when artificial shoreline changes have occurred, the state
is authorized by statute * to enter into boundary line
agreements with upland owners. Case law also upholds a
legislative public grantee’s right to do so.*

An unresolved problem in California, as elsewhere, is
the legal effect of natural seasonal and other short-term
changes in the shoreline’s location. In the same Aeat deci-
sion that complicated the so-called “neap tide’ rule, the
appellate court failed to recognize that such cyclical
changes in the width of sandy beaches are typical along
the state’s coast. The court inferred that a Marin County
beach was “some 80 feet wider in summer than in
winter,"” and stated: “'If these changes be constant, in off-
setting pairs occuring annually, they can hardly be grad-
ual and imperceptible, and thus cannot meet the defini-
tions of natural accretion and deliction fsic/."™®

When the Arnt case was retired, the unrefuted evidence
showed that the seasonal changes were even more sub-
stantial. The extreme range of horizontal movement of
the contour of mean high water during 21 surveys at vari-
ous times of the vear was 161 feet. The seasonal changes
in the width of the beach were not uniform {rom season
to season, although the beach was consistently wider in
the late summer or early fall and narrower during the
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winter. In addition, there were short-term varations in
the width of the beach superimposed on the seasonal
changes. Dismissal ofan appeal following this retrial pre-
vented potential and needed judicial recogninion of the
contemporary scientific knowledue about such seasonal
and short-term chanues. *!

CALIFORNIA’S PUBLIC TRUST DOCTRINE
A. Scope of the Trust Doctrine

California’s courts have applied and greatly expanded
the common-law public trust doctrine. the concept that
the public has the right to use tidal waters irrespective of
who owns the underlying lands

The California Supreme Court in Marks v. Wiy in
1971 broadly defined the contemporary scope of the pub-
lic trust easement so it encompasses far more than the
traditional uses of commerce, navigation and fisheries.
The court held that the trust also includes “"general rec-
reation purposes’’ and *‘the preservation of {tidelands]
in their natural state, so that they may serve as ecological
units for scientific study, as open space, and as environ-
ment which provide food and habitat for birds and ma-
rine life, and which favorably affect the scenery and cli-
mate of the area.”™*

B. Lands Subject to the Trust Easement

In California, the public trust easement applies to
most but all tide and submerge lands. Unless the trust
has been validly terminated, such lands owned by the
state and its legislative public grantees are subject to the
trust.

Under the landmark 1913 decision of Proplev. California
Fish (o.,* privately owned tidelands sold and patented
by the state under the general statutes of statewide appli-
cability are also subject to the trust.

Fig. 1. The Santa Monica breakwater has had a dramatic ef-
fect on the nearby shoreline. The beach in the lee of
the breakwater and upcoast from it (left) has
widened substantially since its construction, while
the beach downcoast has eroded. Under Califernia
law, artifically accreted lands belong to the state or
its local public grantee of the tidelands. (Photo from
Hydraulic Laboratory, University of California,
Berkeley.)
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However, until recently it was uncertain whether all
San Francisco Bay tide and submerged lands that had
been sold into private ownership by the Board of the
Tide Land Commissioners were free of the public trust.
A 1915 decision*® indicated that these lands were no long-
er subject to the trust. But in 1980 the state’s Supreme
court reversed that ruling in a suit involving lands along
the Berkeley waterfront that has been sold almost 90
years ago but remained unfilled. The court held that
these lands, as distinguished from lands that has been
filled and improved, are still subject to the public trust.*®

C. Termination of the Trust Easement

California’s public trust easement may be lawfully ter-
minated by the Legislature in certain limited instances if
specified criteria are satisfied.

In determining whether the public trust has been ter-
minated, the courts look for a clearly expressed or neces-
sarily implied legislative intent to free any tide and sub-
merged lands from the trust and carefully review other
governmental actions claimed to have resulted in a lifting
of the trust.¥

The California Supreme Court held in City of Long
Beach v. Mansell in 1970:

‘... the state in its proper administration of the trust

may find it necessary or advisable to cut off certain tide-

lands from water access and render them useless for trust
purposes. In such a case the state through the Legisla-
ture may find and determine that such lands are no long-

er useful for trust purposes and free them from the

trust. ™

A private owner of tidelands sold under the general
statutes of statewide applicability cannot extinguish the
public trust simply by filling and developing his prop-
erty. As the state’s Supreme Court said in 1971: “Recla-
mation with or without prior authorization from the state
does not ipso facto terminate the public trust. .. .”®

PUBLIC ACCESS RIGHTS

The 1879 California Constitution contains this provi-
sion about public access to and use of tidelands and the
waters covering them:

“No individual, partnership. or corporation, claiming

or possessing the frontage or tidal lands of a harbor, bay,

inlet, estuary, or other navigable water in this State, shall

be permitted to exclude the right of way to such water

whenever it is required for any public purpose, nor to de-

stroy or obstruct the free navigation of such water;. . .7

The California Court cited this constitutional provi-
sion and a number of statutes in its controversial 1970
Gion-Diet; public access to the coast. ™! In Gion-Dielz, the
court held that when the general public has used a beach
or an accessway to the shoreline as if it were public prop-
erty for at least five years with the owner’s acquiescence,
the beach or accessway may be found to be impliedly
dedicated to the public. Although the Legislature subse-
quently curtailed the impact of Gron-Diet:,% the doctrine
of implied dedication still is an important means of as-
suring public access rights in California.

The California Coastal Commission and the State
Coastal Conservancy are responsible for preparing a
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comprehensive coastal access program. In a joint staff re-
port issued in 1980, the two agencies detailed their stand-
ards and recommendations for coastal access. However,
as of the fall of 1980, about 1,000 new accessways that had
resulted from Coastal Commission permit actions could
not be opened for public use because no governmental
entity or private association had assumed responsibility
for maintenance and liability.

PRIVATE LITTORAL RIGHTS

California case law has often limited the littoral rights
of private owners of uplands. For example, although a
private owner has the right of access to the adjoining tide
and submerged lands as against other private parties, the
state or its local public entity grantee may cut off that ac-
cess by filling those lands in a manner consistent with the
public trust.*®

In one case, the owner of a beach resort, whose proper-
ty was denuded of its sandy accretions by construction of
the Santa Barbara breakwater, was denied compensa-
tion. The state’s Supreme Court held that the duration of
the resort owner’s *‘littoral right to sandy water” was al-
ways subject to termination by the state, and that *“{t]he
withdrawal of the sandy accretions, . . . was an inciden-
tal consequence of the state’s use of the public domain for
a public interest that was at all times superior to private
littoral rights.”®

Under California law, a private littoral owner has no
right to wharf out beyond his own lands to navigable
waters without the permission of the state or the appro-
priate governmental entity.®

LEASING AND REGULATION OF COASTAL
ZONE LANDS AND WATERS

A. Leasing

State-owned tide and submerged lands may be leased
by the State Lands Commission.®® Its predecessor agency
began leasing these lands for mineral exploration and ex-
traction in the 1920s. Such leases have been upheld by the
courts as consistent with the public trust.

Local governmental grantees of tide and submerged
lands have general leasing powers®® as well as the author-
ity spelled out in their particular statutory grants.

B. Regulatory Functions

Piecemeal filling of San Francisco Bay prompted crea-
tion in 1965 of the San Francisco Bay Conservation and
Development Commission,® a pioneering effort at re-
gional regulation of the use of tidal waters and the lands
beneath them. This agency, which prepared a compre-
hensive bay plan, issues permits for development in the
bay and along its shore.

Along the open coast, and in other bays, harbors and
estuaries, the California Coastal Commission and six re-
gional coastal commissions exercise similar regulatory
functions.®® Although the statewide commission will con-
tinue, the regional commissions are scheduled for ter-
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coastal jurisdictions are in the process of preparing local
coastal plans, and will assume the regional commissions’
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rmitting powers.
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two days between full moon or new moon and the greatest range of
the tide. And a like interval i5 found between the first and third quarters of
the mnon and the smallest tides.” * (Emphasis added.)
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36.

See, .., City of Oakland v. Buteau, 180 Cal. 83,87, 179 P. 170 (1919);
Strand Improvement Co.v. Long Beach, 173 Cal. 765,772-773, 161 P. 975
(1916).

37. Carpenterv. City of Santa Monica, 63 Cal. App. 2d 772, 783-794, 147 P.
2d 964 (1944); see also City of Los Angeles v Anderson, 200 Cal. 662,
660-667, 275 P. 789 (1929); Praple v. Hecher, 179 Cal. App. 2d 823,
832-835, 4 Cal. Rptr. 334 (1960): L 4. Athlrne Club v. Caty of Santa
Momica, 63 Cal. App. 2d 795, 799, 147 P. 2d 9706 (1944).

38. Cal. Pub. Resources Code § 6357.

39 Cuty of Long Beach v. Manselt, 3 Cal. 3d 462, 91 Cal. Rpur. 23, 470, P.
2d 423 (1970); Muchenberger v.City of Santa Monica, 206 Cal. 635,
642-643, 275 P. B03 (1929).

40. 242 Cal. App. 2d at 160. The court incorrectly used the term “de-
liction'": it may have meant “‘reliction."” the process by which land
that had been covered by water becomes uncovered by the imper-
ceptible recession of the water. but probably meant “erosion.™

41. For an excellent discussion of the scientific and engineering princi-
ples involved in these fluctuations of the shoreline. see J.W. JOHN-
SON. “The Significance of Seasonal Beach Changes in Tidal
Boundaries.” Shore and Beach, Vol. 39 No. 1, April 1971, pp. 25-31.

42 6 Cal. 3d 251, 98 Cal. Rptr. 790, 491 P. 2d 374 (1971).

43 6 Cal. 3d at 259-260.

44, 166 Cal. 576, 584-585, 589, 592-594, 597-599, 138 P. 79 (1913).

45. Knudion v. Kearney, 171 Cal. 250, 152, P. 541 (1915).

46. Can of Berkeley v. Superior Court, supra, 26 Cal. 3d 515, 162 Cal. Rptr.
327, 606 P. 2d 362, cert. denied, 101 8. Cr. 119,

47. People v. Caltforma Fish Co., supra, 166 Cal. at 597.

48. 3 Cal. 3d at 482.

49. Marks v. Whitney, supra, 6 Cal. 3d at 261.

50. Cal. Const.. art. X. § 4 (formerly art. XV, § 2).

51. Ganv. City of Santa Cruz and Dietzv. Ring, 2 Cal. 3d 29, 84 Cal. Rptr.
152, 465, P. 2d 50 (1970).

APRIL 1981

52.

53.

54.
55.

56.
57.
. Cal. Pub. Resources Code § 6305.
59,
60.

Cal. Stat. 1971, ch. 941, p. 1845, amending Cal. Civ. Code § 813 and
adding Cal. Civ. Code § 1009. But see Cal. Gov’t Code §§ 66477.2,
66478.11 (express dedication of access to coast in coastal subdi.
visions).

See, r.g.. City of Newport Beachv. Fager, 39 Cal. App. 2d 23, 28,102 P.
2d 438 (1940). One of the most potentially far-reaching decisions is
Colberg, Ini. v State of Caltforma ex rel. Dept. Pub. Wik 67 Cal. 2d 408,
421, 425-426, Cal. Rptr. 401, 432, P. 2d 3 (1967). In that case, the
California Supreme Court rejected the claims by shipyard owners
that they were entitled to compensation for curtailment of their ac-
cess to the Stockton Deep Water Ship Channel by construction of
two low-level freeway bridges spanning a connecting navigable
waterway next to their lands.

Muramar Co. v. City of Santa Barbara, 23 Cal. 2d 170, 143 P. 2d 1 (1943).
See. r.g.. Danav. Jackson Street Wharf (., 31 Cal. 118,120, 121 (18060);
Cuty of Gakland v. Hogan, 41 Cal. App. 2d 333, 348-351, 106 P. 2d 987
(1940). However. in Marksv. Whitney, supra, 6 Cal. 2d at 263, wharf-
ing out is listed as a littoral right of the upland owner. This state-
ment, unsupported by any citation, seems to be incorrect under
California law.

Cal. Pub. Resources Code §§ 6301 ¢f seq., GB71 ¢t seq., 6900.
Bonne v. Kingsbury, 206 Cal. 148, 183, 189, 192, 273 P. 797 (1928).

Cal. Gov't Code § 66600 ¢ seg.

The present commissions operate under the California Coastal Act
of 1976, Cal. Pub. Resources Code § 30000 ¢/ seq. This act superseded
the California Coastal Zone Conservation Act, Cal. Pub. Resources
Code § 27000 ¢ seg., which had been adopted by initiative (Proposi-
tion 20) on November 7, 1972, and expired January 1. 1977,

25



The Law of the Coast in a Clamshell*
Part IV: The Florida Approach

By Perer H. F. GraBEr
Office of the Attorney General,
State of California
San Francisco, Califorma

Ponce de Leon landed near present-day St.
Augustine, to April 1981, when the space shuttle
Columbia blasted off from Cape Canaveral, Florida’s
history has been inextricably bound up with its coast.

Jutting like a giant finger between the Atlantic Ocean
and the Gulf of Mexico, Florida boasts the second longest
coastline of any state — almost 1,200 miles, not counting
bays and sounds.' Its beaches and coastal waters lure
almost all of the 32 million tourists who visit the
Sunshine State annually.?

Florida’s 1968 Constitution recognizes the coast’s vital
role, declaring that title to beaches below the mean high-
water line is in the state in trust for all the people.*
Reflecting the Legislature’s concern, more than 20 chap-
ters of the codified Florida Statutes relate to various legal
aspects of the coastal zone. It is these statutes that con-
stitute the heart of the proposed Florida Coastal
Management Program, drawn up under the Florida
Coastal Management Act of 1978 and now awaiting
federal approval.®

While Florida may have taken longer to develop its
Coastal Management Program than many states, it has
been a pioneer in enacting wide-ranging coastal legisla-
tion, such as statutes providing for the establishment of
coastal construction setback lines,® coastal construction
control lines” and erosion control lines.® In addition, the
Florida Coastal Mapping Act of 1974 clarifies coastal
boundary demarcation. This progressive statute
authorizes the Department of Natural Resources to con-
duct a coastal boundary mapping program and to
develop uniform specifications and regulations for tidal
surveying.

On the other hand, Florida, unlike such states as
California, is still conveying its sovereign lands — tide
and submerged lands that are held in trust for the public
— into private ownership." And Florida’s legislators and
courts have been slow in expanding public access to the
state’s beaches.!!

I i‘ ront aprit 1513, when the Spanish explorer Juan
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TITLE TO LANDS WITHIN THE COASTAL ZONE

Florida law defines the state’s ‘‘coastal zone’ as “that
area of land and water from the territorial limits seaward
to the most inland extent of maritime influence.”? These
coastal zone lands may be divided into uplands, tide-
lands and submerged lands.

A. Uplands

Private parties own most of the state’s coastal uplands,
including the dry-sand portion of about 77 percent of all
beaches.’* Although the Federal Government is the
source of most private upland titles, some may be traced
to grants made by Spain before it ceded “all the
territories . . . known by the name of East and West
Florida |and] the adjacent islands™ to the United States
by an 1819 treaty.*

B. Tidelands

On March 3, 1845, Florida entered the Union, suc-
ceeding the United States as owner of the tidelands with-
in its borders." Florida owns these lands by virtue of its
sovereignty on an equal footing with the original states."”

From 1856 to 1957, under certain circumstances,
private upland owners could acquire title to adjoining
tidelands by wharfing or filling out to the channel.
However, the courts limited the private rights and title
that could be acquired under statutes passed in 1856 and
1921, and those laws did not apply to bathing beaches.?®

The Board of Trustees of the Internal Improvement
Trust Fund now holds title to and has jurisdiction over
Florida’s state-owned tidelands.’ Under the state’s
revised 1968 Constitution, as amended in 1970, sales of
tidelands to private parties are permitted “when in the
public interest.”°

C. Submerged Lands

The Submerged Lands Act of 1953* confirmed
Florida’s title to the submerged lands within a 3-
geographical-mile-wide belt along its Atlantic Ocean
coast and a strip 3 marine leagues, or 9 geographical
miles, in width along its Gulf of Mexico coast.**
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" DETERMINATION OF TIDAL BOUNDARIES

A. Upland/Tideland Boundary

Both constitutionally and statutorily, Florida now
recognizes the line of mean high water as the legal
boundary between privately owned uplands and adjoin-
ing severeign lands.

The state’s revised 1968 Constitution provides: “The
title to lands under navigable waters, . . . which have not
been alienated, including beaches below mean high
water lines [sic/, is held by the state, . . .»'®

Detailed statutory standards for precisely deter-
mining the location of this legal boundary are spelled out
in the Florida Coastal Mapping Act of 1974.* In a
declaration of policy, the Legislature emphasized

*“. .. the desirability of confirmation of the mean high-
water line, as recognized in the State Constitution and
defined in § 177.27(15) as the boundary between state
sovereignty land and uplands subject to private owner-
ship as well as the necessity of uniform standards and
procedures with respect to the establishment of local
tidal datums and the determination of mean high-water
and mean low-water lines. . . ."%

The act defines *“[m]ean high-water line”" as “‘the in-

tersection of the tidal plane of mean high water with the
shore”™® and, consistent with National Ocean Survey
practice, provides:

* ‘Mean high water’ means the average height of the
high waters over a nineteen-year period. For shorter
periods of observation, ‘mean high water’ means the
average height of the high waters after corrections are ap-
plied to eliminate known variations and to reduce the
result to the equivalent of a mean nineteen-year value.”?
Although the Coastal Mapping Act echoes the consti-

tutional rule that the mean high-water line is “the
boundary between the foreshore owned by the state in its
sovereign capacity and upland subject to private
ownership,”® the act recognizes the inherent difficuity of
surveying and mapping that line along some portions of
Florida’s coastline.

Therefore, the statute provides that an ‘“‘apparent
shoreline” — a line representing “'the intersection of the
mean high-water datum with the outer limits of vegeta-
tion”’ — may be used on maps in areas where the mean
high-water line ““may be obscured by marsh, mangrove,
cypress, or other types of marine vegetation.”® The act
states, however, that the apparent shoreline depicted on
approved coastal zone maps is not intended to represent
the legal boundary, /.., the mean high-water line.*

The Bureau of Survey and Mapping of the Depart-
ment of Natural Resources, which administers the
Coastal Mapping Act, has issued regulations which
facilitate the implementation of the law. The result of the
act and the regulations: a consistent statewide approach
to surveying and mapping coastal boundaries.

Before the 1968 constitutional provision and the 1974
map act, Florida had followed the English common-law
rule that the ordinary high-water mark® divides the pri-
vate uplands from sovereign lands. In 1940 the Florida
Supreme Court had defined the legal term “‘ordinary
high-water mark’ ambiguously in Miller v. Bay-to-Gulf,
Inc. as “‘the limit reached by the daily ebb and flow of the
tide, the usual tide, or the neap tide that happens between
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the full and change of the moon.”* As authority, the
court relied in part on an 1861 California decision which
was the origin of that state’s outmoded “neap tide”
rule.® Unfortunately, despite the Coastal Mapping Act’s
precise, technically correct definition of the mean high-
water line, some Florida courts are still citing the M ller
case and referring to “neap tides.”®

B. Legal Effect of Physical Changes in the Location
of the Shoreline

Generally, under Florida law, the legal boundary bet-
ween private uplands and sovereign lands shifts as the
result of those gradual, imperceptible changes in the
shoreline termed accretion and erosion,®® but there are
legislatively created exceptions to this rule.

Typically, when an accretion starts forming on the up-
land and moves seaward, the upland owner is vested with
title to the accreted land unless he himself built struc-
tures that wholly or partially cause the accretion.®® But,
ina case involving an accretion that originated in the sea,
moved landward and ultimately joined with the
mainland, a court disallowed an upland owner’s claim to
the accreted land.*

Although the location of the legal boundary between
private uplands and sovereign lands usually moves with
accretion and/or erosion, several provisions in Chapter
161 of the Florida Statutes, the Beach and Shore Preser-
vation Act,®® authorize the establishment of a permanen-
tly fixed boundary: the erosion control line.*® This line must
be distinguished from (1) the interim statewide coastal
construction setback {ine and (2) the various counties’ coastal
construction control lines, which will be discussed below un-
der “Leasing and Regulation of Coastal Zone Lands and
Waters.”

The law provides that, once a beach erosion control
line along any segment of the shoreline has been es-
tablished and a survey of the line’s location has been
recorded,

“. .. title to all lands seaward of the . . . line shall be
deemed to be vested in the state . . . [and] the common
law shall no longer operate to increase or decrease the
proportions of any upland property lving landward of
such line, either by accretion or erosion or by any other
natural or artificial process, . . .”"%

This erosion control line thus becomes a permanently
fixed boundary line.

The potential importance of such a permanently fixed
beach erosion control line as a legal boundary is obvious
within the context of Florida’s serious erosion problems
and its numerous projects designed to preserve the beach
and shore, to control erosion and to protect against the
hazards of hurricanes.

Erosion has plagued many parts of Florida’s coastline.
The state’s proposed Coastal Management Program
states that ‘‘the combination of man’s actions and
natural processes have resulted in about 210 miles of a
total of 782 miles of beach being in a ‘critical’ state of ero-
sion, meaning there is a potential threat and endanger-
ment to coastal buildings and public property . . . {with
another] 325 miles . . . in a noncritical state of erosion.”™*!

Florida’s Beach and Shore Preservation Act encom-
passes a number of provisions relating to beach nourish-
ment and restoration and erosion control projects.*® The
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Fig. 1. Beach fill at Bal Harbour Village, Florida. Bakers Haulover inlet and jetty in background. (Photograph by Smith Aerial Sur-

ot k:

veys & Assoc., Pompano Beach, Florida, for Bal Harbour Village.)

public policy that a permanently fixed beach erosion
control line, representing “the boundary line between
sovereignty land . . . and the upland properties adjacem
thereto,™® is an integral part of this general statuton
scheme.

Under a related 1965 statute, the Legislature declared
that “additions or accretions to the upland caused by
erection of such works or improvemenis [as groins, jet-
ties. breakwaters and seawalls under state permies] shall
remain the property of the state il not previoush
conveyed."™* A court held that the stature will not he ap-
plied retroactively to erosion conttol propcs hegun
before its passage *® There is no reporied appellae deci-
sion upholding this legishutive determination thar ttde ta

JULY 1981

artilicially accreted lands vests in the state, and some
legal commentators question its constitutionality 4
Illustrative ol the type of project carried out under the
Beach and Shore Preservation Act is the mammoth
beach nourishment and restoration program along 10.5
miles of Dade County’s Atlantic Ocean shoreline ex-
tending from Bal Harbour Village (Fig. 1) southerly
through Miami Beach. Before this project restored Bal
Harbour Village's beaches, they had lost sand because of
“the natural erosion, greatly accelerated by man-made
structures and modifications ol the shoreline.”” An inlet
cntat Bakers Haulover, at Bal Hiarbour s northern limit,
“completely fprevented| normal lirtoral drift from the
narth and .. [intercepted; sands moving northward
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in the annual accretion cycle.”"

The completed 0.8-mile Bal Harbour Village portion
of the project, which includes an erosion control line as a
permanent fixed legal boundary, embraces an extended
jetty at Bakers Haulover, groins and fill back to
previously existing bulkhead lines. The project’s restored
beach and hurricane-protective dunes are designed to
help bulfer the high-rise hotels, condominiums and
apartment houses lining the shore in Bal Harbour.*®

FLORIDA’S PUBLIC TRUST DOCTRINE

In 1968 the public trust doctrine — the common-law
concept that the public has the right to use tidal waters
irrespective of who owns the underlying lands — was
given constitutional status in Florida. The state’s Con-
stitution, as revised in that year, provides that ‘“title to
lands under navigable waters . . ., including beaches
below mean high water lines [sic/, is held . . ., in trust for
all the people.”™®

From an early date, Florida case law has consistently
recognized the public trust doctrine. In 1893, only a year
after the United States Supreme Court’s landmark
public trust decision, {llinois Central Railroad v. Illinois,*®
the state’s Supreme Court declared that sovereign lands
“were held, not for the purposes of sale . . ., but for the
use and enjoyment . . . by all the people of the state for at
least the purposes of navigation and fishing and other im-
plied purposes; . . .

In view of Florida’s magnificent beaches and the
economic significance of water-oriented tourism, it is not
surprising that the state’s courts have declared that the
trust encompasses bathing, swimming and other
recreational uses along with the traditional commerce,
navigation and fishing. For example, in a 1939 opinion,*?
the Florida Supreme Court rhapsodized:

“There is probably no custom more universal, more
natural or more ancient, on the sea-coasts, not only of
the United States, but of the world, than that of bathing
in the salt waters of the ocean and the enjoyment of the
wholesome recreation incident thereto. The lure of the
ocean is universal; to battle with its refreshing breakers a
delight. Many are they who have felt the lifegiving touch
of its healing waters and its clear dust-free air. . . . The
people of Florida — a state blessed with probably the
finest bathing beaches in the world — are no exception
to the rule. . . . We love the oceans which surround our
State. We, and our visitors too, enjoy bathing in their
refreshing waters. . . .”"™

Conservation of natural resources was legislatively
recognized as another public trust purpose in a 1967
bulkhead statute.®

Despite the public trust doctrine, sales of tidelands un-
der various general statutory schemes have been
judicially upheld in Florida.*

PUBLIC ACCESS RIGHTS

Unlike California,® Florida has no state constitutional
provision manifesting a strong public policy of affording
public access to its coast. And unlike Oregon® and
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Texas,”® Florida does not have a specific statutory
scheme guaranteeing public beach access.

The State of Florida may acquire access routes to
public waterways by using the power of condemnation
under the Outdoor Recreation and Conservation Act of
1963.% In addition, the state may ‘‘provide matching
funds to counties and municipalities of up to 50 percent
of the cost of purchasing, exclusive of condemnation,
rights-of-way for access roads or walkways to public
beaches. . . .7

Another statutory method of providing beach access is
in connection with erosion control, beach preservation
and hurricane protection projects under the Beach and
Shore Protection Act. Money from the Erosion Control
Trust Fund Account may be used to provide for this
access.®

Florida’s courts have not been as eager as those of
California, Hawaii, Oregon, New Hampshire and Texas
to embrace various legal theories such as implied dedica-
tion and custom to assure public coastal access.
However, in its 1974 Tona-Rama decision,® the Florida
Supreme Court gave at least a limited recognition to the
ancient legal doctrine of custom as applied to beaches.®®

The case arose when the defendant, the private owner
of waterfront property in Daytona Beach, erected an ob-
servation tower, whose circular foundation occupied
about 230 square feet of the 13,500-square-foot dry-sand
tract, for use in conjunction with a recreational pier. The
owner of a rival observation tower filed suit, arguing in
part that the public had acquired an exclusive public
right to use all of the dry-sand tract. While denying that
such a right existed, the court did state:

‘. .. The general public may continue to use the dry
sand area for their usual recreational activities, not
because the public has any interest in the land itself, but
because of a right gained through custom to use this par-
ticular area of the beach as they have without dispute
and without interruption for many years.”®*

Nevertheless, the majority of the court in 7ona-Rama
found that defendant’s observation tower was *‘consis-
tent” with the public’s recreational use of the beach, and
thus refused to order destruction of the tower.®

The proposed Florida Coastal Managemnt Program,
recognizing that ‘““opportunities to obtain access for
swimming, fishing, boating, and the general enjoyment
of the coast are diminishing” while “demands on the
coast are increasing rapidly,” recommends a number of
methods of improving public access.®®

PRIVATE LITTORAL RIGHTS

Private upland owners in Florida enjoy the usual
common-law littoral rights of access to the adjoining tide
and submerged lands.®” Moreover, Florida statutory law
now provides that these owners have qualified preferen-
tial rights to purchase the adjacent sovereign lands from
the state.®

The courts have upheid the additional littoral right to
an unobstructed view from the upland parcel over the
tidelands to the waters beyond. In one decision, the
Florida Supreme Court balanced this right, claimed by
the owner of a lot located on a long artificial peninsula of
dredged-in fill, with the right of the owners of a parcel of
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submerged land further waterward in Boca Ciega Bay
to develop their parcel.® :

Private owners of upland in Florida do not have the
unfettered littoral right to bulkhead or fill and dredge the
adjoining tide and submerged lands; applicable laws
must be followed.™

Miami Beach, with its erosion problems and
numerous resort hotels, has been the scene of legal dis-
putes over whether upland owners could build across the
beach and exclude the public by erecting bulkheads and
other structures. In 1953 a circuit court enjoined Miami
Beach officials from granting permits to upland owners
for such structures, except for jetties built perpendicular
to the beach to preserve the beach and trap the sand.”

Florida’s attorney general takes the position that own-
ers must obtain the state’s consent and approval before
wharfing out.”™

LEASING AND REGULATION OF COASTAL
ZONE LANDS AND WATERS

A. Leasing

The Board of Trustees of the Internal Improvement
Trust Fund may lease state-owned tide and submerged
lands for the discovery and production of oil and gas and
other minerals.” The law requires county or city ap-
provals of leases in some areas.”™ In 1944 the Florida
Supreme Court held the state oil leases of sovereign lands
did not violate the public trust doctrine.™

B. Regulatory Functions

Various state, regional and local governmental entities
exercise regulatory powers over lands and waters within
Florida’s coastal zone. The following summarizes some
of these regulatory functions. ‘

Under the Beach and Shore Preservation Act, any
“coastal construction™® requires a permit from the
Department of Natural Resources.” Permits for dredg-
ing and filling in sovereign lands are also regulated by
statute; the Department of Environmental Regulation
oversees this permit process.™

Coastal construction has been a matter of con-
siderable concern in Florida because of the heavy
development along the state’s lengthy coastline, the low
rise in elevation landward of coastal waters and such
natural phenomena as hurricanes.” To meet this con-
cern, the Beach and Shore Protection Act sets forth
several regulatory procedures, administered through the
Department of Natural Resources, restricting new ex-
cavation and construction along the coast. An interim
statewide coastal construction setback line, uniformly 50 feet
landward of the line of mean high water, was imposed in
1970.% Construction waterward of that line requires a
waiver or variance. In 1971 the Legislature authorized
coastal counties to establish engineered coastal construction
control lines along sandy beaches.™

As indicated above, Florida, unlike California, did not
create new coastal land-use management machinery to
implement the federal Coastal Zone Management Act of
1972, as amended,®® within the Sunshine State. Instead,
the Florida Coastal Management Act of 1978,
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Errata in ‘Part III:
The California Approach”

Unfortunately, there were numerous typographical
errors in this last article in this series, *The Law of the
Coast in a Clamshell: Part 11I: The Calilornia Ap-
proach,” Shore and Beach. Vol. 49, No. 2. April 1981, pp.
20-25. The more important errors should be corrected as
follows:

1. Page 22, 2d paragraph under “‘Legal Effect of
Physical Changes in the Location of the Shoreline,” 3d
line: insert “‘it” after ‘“‘as”

2. Page 22, 6th paragraph under “‘Legal Effect of
Physical Changes in the Location of the Shoreline,” 1st
line: change “‘retired” to “‘retried.”

3. Page 23, 3d paragraph under “‘Public Access
Rights” should read as follows:

The California Supreme Court citied this consti-
tutional provision and a number of statutes in its con-
troversial 1970 Gion-Dietz decision to demonstrate “‘the
strong public policy in favor of according public access
to the coast.”™ In Gion-Dietz, the court held that when
the general public has used a beach or an accessway 10
the shoreline as if it were public property for at least five
vears with the owner’s acquiescence. the beach or ac-
cessway may be found to be impliedly dedicated to the
public. Although the Legislature subsequently curtailed
the impact of Gion-Dict;.*® the doctrine of implied
dedication still is an important means of assuring public
access rights in California.

4. Page 23, 1st paragraph under ‘“‘Leasing,” 5th line:
insert reference to note 57 at end of sentence

5. Page 24, note 23, 1st line: change “Cic,” to “Civ.”

6. Page 24, note 25, 2d line: delete comma after “ 606"’

7. Page 24, note 32, 1st line: change 211" 1o 219"

B. Page 25, note 45, 1st line: delete comma after
“152”

9. Page 25, note 51, 2d line: change “152" to ©“162,”

10. Page 25, note 53, 4th line: insert *62” before
“Cal.” and delete comma after “432”

emphasizes that “land and water management policies
should, to the maximum possible extent, be implement-
ed by local government. . . .”’® The Department of En-
vironmental Regulation administers the act and is
responsible for developing the state’s comprehensive
coastal plan.®

In February 1981 Florida submitted its proposed
Coastal Management Program to the U.S. Office of
Coastal Zone Management, and formal federal approval
is projected for August 1981. The program, based upon
24 existing state laws, proposes that the entire state and
its territorial waters be included within its coastal zone.®

“Issues of special focus™ are highlighted in the

program. “The first issue is hazards management. . . . Ef-
forts presently underway focus on hurricane damage
mitigation as the first phase of this . . . effort.””
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Two other such issues are discussed in the program:

(1) resource protection issues (e.g., coral reefs, estuaries,
barrier islands),®® and (2) coastal development issues
(e.g.. ports, disposal of dredged material, marina siting,
energy facilities, fisheries, coastal recreation, access).*
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[coastal management] program based on existing statutes and ex-
isting rules. .. ."" Fla. Stat. § 380.21(2) (1980 Supp.). Florida’s ap-
proach thus is quite different from the new body of law reflected in
the former California Coastal Zone Conservation Act (Cal. Pub.
Resources Code § 27000 et seq.), adopted when the voters passed
Proposition 20 in 1972, and in the current California Coastal Act of
1976 (Cal. Pub. Resource Code § 30000 et seq.). Instead of a
California-style program involving new statewide and regional
agencies to implement coastal zone planning and permitting, the
Florida program contemplates voluntary local governmental par-
ticipation. Fla. Stat. § 380.24 (1980 Supp.). However, Florida has
recognized the need for coordinated coastal resource management
since at least 1970. DEIS, supra, note 1, at II-1-2. The state’s
proposed program concedes “[t]here often is no clear-cut delinea-
tion of functions among the various federal, state, 35 county and
more than 160 municipal, and regional government agencies in-
volved with management of state coastal resources,” and states
that the integration of these authorizations “is perhaps the greatest
challenge facing the state program.” DEIS, supra, note 1, at II-7.

. Fla. Stat. § 161.052 (1980 Supp.).
. Fla. Stat. § 161.053 (1980 Supp.).
. Fla. Stat. § 161.151 (3); Fla. Stat. §§ 161.161, 161.181, 161.191

(1980 Supp.).

. Fla. Stat. § 177.25 et seq. (1980 Supp.).
10.
11.

Sce, ¢.g., Fla. Stat. § 253.12 (1980 Supp.).

This problem is recognized in the proposed Florida Coastal
Management Program: “Intensive commercial and residential
development in beach areas has restricted public use of the
beaches. Property owners are not required to provide access to the
publicly-owned wet sand beach.” DEIS, supra, note 1, at 11-6. See
also uf. at 11-5, 1113, 11-234-241, 11-358-362.

. Fla. Stat. § 380.19(2) (b) (1980 Supp.). For a discussion of the

proposed Florida Coastal Management Program’s definition of the
coastal zone, see “Leasing and Regulation of the Coastal Zone
Lands and Waters," infra.

This classification is used for convenience and consistency with

28.

29.
. Fla. Stat. § 177.34 (1980 Supp.).
3t.
32.

33

21
22.

other articles in this series. However, the terms submerged lunds or
snreretgnty lunds are often used in Florida statutes and case law and
by legal writers to mean both those two classes of lands defined in
this series as tidelands {lands lying hetween the lines of mean high
and mean low water) and submerged lands (lands lying seaward of
the line of mean low water). Tidelands are frequently referred to in
Florida as the fureshore.

- FoMasoney, B Fernaxoez, A Parrisn, Jre & | RemNoers, Publi

Beach Access: A Cuaranteed Place to Spread Your Towel, 29 U, Fla. L,
Rev. 853 n. 3 (1977). A state report savs that out of about 1,160
miles of saltwater beach. only 272 miles is in federal, state or local
government ownership, not all of which is open to the public.
DEIS, supra, note 1, at 11-235.

. The Treaty of Amity, Settlement, and Limits With Spain, 8 Stat.

252, T.8. No. 327, was concluded Feb. 22, 1819, and became effec-
tive Feb. 22, 1821.

. State ex rel. Ellis v. Gerhing, 56 Fla. 603, 610, 611, 47 So. 353, 355

356 (1908); State v. Bluck River Phosphate Co., 32 Fla. 82, 94, 13 So.
640, 644 (1393).

. 5 8tat. 742, For a brief discussion of the equal-footing doctrine, see

the first article in this series, Shore and Brach, Vol. 48, No. 4, Oc-
tober 1980, pp. 15-16.

. The original statutory authority, the Riparian Act of 1856, Fla.

Laws 1856, ch. 791, was held by the courts as giving upland own-
ers only a qualified title to the lands until they are actually whart-
ed or filled. Panama lee & Fish Co. v. Atlanta & St Andrews Bay Ry.,
71 Fla. 419, 71 So. 608 {1916). The Riparian Act was modified in
1921 by the Butler Act, Fla. Laws 1921, ch. 8537. "The Butler Act
was also construed to vest no absolute title to tidelands until they
“are filled or permanently improved.” Stein v. Brown Properties, 104
So. 2d 495, 499 (Fla. 1958). In 1957 the Butler Act was repealed by
the Bulkhead Act, Fla. Laws 1957, ch 57-362. Under the
Bulkhead Act, as codified in Chapter 253 of the Florida Statutes,
no one could acquire title to tidelands except by purchase from the
state. Many of the original provisions of the Bulkhead Act have
since been repealed.

. The board consists of seven trustees, including the governor and

the Cabinet. Fla. Stat.§§ 253.001, 2533.02, 253.03, 253.12 (1980
Supp.). The Division of State Lands performs “staff duties and
functions related to acquisition, administration, and disposition”
of such lands. Fla. Stat. § 253.002 (1980 Supp.).

. Fla. Const., art. X, § 11. A number of restrictions are placed on

such sales. See, e.g., Fla. Stat. §§ 253.02, 253.12 (2) (a). (b) (1980
Supp.). It is required, for example, that an applicant to purchase
sovereign lands must also have (1) an application for the establish-
ment of a bulkhead line if no such line exists, (2) an application for
a fill permit and {(3) a permit or application for a permit to dredge
fill material from beneath the navigable waters in the event he in-
tends to obtain such material.

67 Stat. 29; codified at 43 U.S.C. § 1301 ¢t wy.

The Submerged Lands Act’s confirmation of Florida's submerged
lands rights in the Gulf of Mexico depends on the location of the
state's congressionally approved maritime boundary. { ‘mted States
v. Flonida, 363 U.S. 121, 129 (1960); U'neted States v. Lowstana, 363
US. 1, 24-36 (1960).

. Fla. Const., art. X, § 1. The 1970 amendment to this provision did

not change the boundary.

. Fla. Stat. § 177.25 e 12q. (1980 Supp.).

. Fla. Stat. § 177.26 (1980 Supp.).

. Fla. Stat. § 177.27 (16) (1980 Supp.).

. Fla. Stat. § 177.27 (15) (1980 Supp.). This definition is substan-

tially in accord with the federal rule enunciated in Borax, Lid. v.
City of Los Angeles, 296 U.S. 10 (1935). See Shore and Beach, Vol. 48,
No. 4, October 1980, pp. 17-18, and Vol. 49, No. 2, April 1981, p.
21. For decisions applying the Coastal Mapping Act, see St. Joseph
Land and Development Ca. v. Floruda State Board of Trustees, 365 So. 2d
1084, 1087-1089 (Fla. 1st Dist. Ct. App. 1979); hruse v. Grokap,
Inc., 349 So. 2d 788, 790 n. 8 (Fla. 2d Dist. Ct. App. 1977).
Fla. Stat. § 177.28 (1980 Supp.). This statute excepts from the
general rule any “privately owned submerged lands validly
alienated by the state . . . or its legal predecessors,” t.»., Spain and
the United States.

Fla. Stat. § 177.27 (1) (1980 Supp.).

For a brief discussion of the English common-law rule, see Shore
and Beach, Vol. 48, No. 4, October 1980, p. 17

Miller v. Bay-to-Gulf, Inc., 141 Fla. 452, 459360, 193 So. 423, 428
(1940) (emphasis added).

See Shore and Beach, Vol. 49, No. 2, Aprit 1981, pp. 21-22.
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35 Brckell v Trammell, 77 Fhieo 544, K2 Sa 221 (1019 Mumapal 1a-
quadators, Inc.v. Trench, 153 S0.2d 728 (Fla 2d Inst. Cr. App. 1903)
The Coastal Mapping Act states that no provision in that s1atute
“shall be deemed to modify the common law of this state with
respect to the legal effects of aceretion, reliction, erosion or avul-
ston.” Fla. Stav. § 17728 (198(1 Supp ).

3 Moo Mok Corgo v Nt N /’41/::'! Cn, 97 Ko, 2d 708, 710 (Fls. st
st G App. 19370, cert doned . 101 So. 2d 817 (Fla. 1938).

37 Sieta Progerties, ducovo Hare, 122 Soo2d 218, 221 (Fla. 2d Dist. Cr
App. 1900)

I8 Fia Stat. § 161.011 £ seg. This act is a component of the proposed
Florida Coastal Management Program

39. The erosion control line is **the line determined in accordance with
the provisions of §§ 161.141-161.211 [relating to beach nourish-
ment and restoration and erosion control projects] which re-
presents the landward extent of the claims of the state in its
capacity as sovereign title holder of the submerged bottoms and
shores of the Atlantic Ocean, the Gulf of Mexico, and the bays.
lagoons and other tidal reaches thereof on the date of the recarding
of the survey as authorized in § 101.181.7" Fla. Stat. § 161.151 (3).
Sec also Fla. Stat. § 161.141 (1980 Supp.).

40. Fla. Star. & 161.191(1), (2) (1980 Supp.).

41. DEIS, supra. note 1, at 11-363.

42, Fla. Sta1. § 161.141-161.211 (1980 Supp.).

43. Fla. Star. § 161.141 (1980 Supp.).

44 Fla. Stat. § 161.051

45, Board of Trustees of the Internal Improvement Trust Fund v. Madeiza Beach
Nomanee, dne.. 272 So. 2d 209, 214 (Fla. 2d Dist. Ct. App.
1973).

46. See R. Bover & M. Coover, Real Property, 28 U Miami L. Rev. 1,
26 (1973). In California, such artificially accreted lands belong to
the state or its legislative grantee, and not the private upland own-
er. Sec Skore and Brach. Vol. 49, No. 2, April 1981, p.22.

47. H.M. vox Orsen. A Beach Restoration Project Study, Bal Har-
bour Village, Florida,” Skore and Beach, Vol. 41, No. 2, October
1973, pp. 3-4. For further technical data on this project, see Cor.
J W.R. Apawms, “Florida’s Beach Program at the Crossroads,”
Shore and Beach, Vol. 49, No. 2, April 1981, pp. 10, 11-13.

4B. Coastal Zone 80, the Second Symposium on Coastal and Ocean
Management, held at Hollywood, Florida. in November 1980, in-
cluded a field trip of the Bal Harbour restored beach area. The tour
was co-sponsored by the American Shore and Beach Preservation
Association and the Dade County Environmental Resources
Management Department.

49. Fla. Const., art. X, § 11 (emphasis added).

50. 146 U.S. 387 (1892).

51. State v. Black Ruer Phosphate Cu., supra, 32 Fla. 82, 106, 13 So. 640,
648.

52. Whate v. Hughes, 139 Fla. 54, 190 So. 446 (1939).

53. 139 Fla. at 58-59, 190 So. at 448-449. In this case the court held
that the public’s right to use a beach for bathing and recreational
purposes is superior to that of motorists driving vehicles on it under
a statute declaring the beach to be a public highway.

54. Fla. Stat. § 253.122 (repealed by Fla. Laws 1975, ch. 75-22, § 26).

55. See, ¢.g., Duval Engneering and Contracting Co. v. Sales, 77 So. 2d 431
(Fla. 1954); Broward v. Mabry, 58 Fla. 398, 50 So. 826 (1909); State
ex rel. Ellis v. Gerbing, supra, 56 Fla. 603, 47 So. 353. See statutes
cited in note 18, supra.

56. Cal. Const., art. X, § 4 (formerly art. XV, § 2).

57. Ore. Rev. Stat. § 390.610 et seq.

58. Tex. Nat. Resources Code § 61.011 ¢f seq.

59. Fla. Stat. § 375.031 (6) (1980 Supp.).

60. Fla. Star. § 375.031 (10) (1980 Supp.).

61. Fla. Sta1. § 161.091 (1) {a), (b) (1980 Supp.).

62. City of Daytona Beach v. Tona-Rama, Inc., 294 So. 2d 73 (Fla. 1974).

63. Under this English common-law concept, citizens of localities by
immemorial custom had the right to use private land, but it “‘must
have continued from time immemorial, without interruption, and
as a right; it must be certain as to the place, and as to the persons;
and it must be certain and reasonable as to the subject matter or
rights created.” 3 H. Tirrany, Law of Real Property § 935, p. 623 (3d
ed. 1939).

64. 294 So. 2d at 78. It may be argued, however, that this language was
unnecessary to the decision (r.e., dictum).

65. 1d.

66. DEIS, supra, note 1, at 11-239. For an interesting article examining
various issues concerning public access to the state’s coast, see L.

JULY 1981

67.

08,

69.
70.

71.

72.
. Fla. Stat. §§ 253.45, 253.47, 253.51.
74.
75.
76.

77.
78.

79.
80.

81.

Crris-Kornseaass, “Poblic Access to Florida's Beaches.™ Sk
an! Hea b, Vol 47, No. 1, January 1979 pp 27.29

Thiesen v. Gulf, F & A Kyv.. 75 Fla 28, 78 So. 491 (191K). Yor a
statute defining riparian rights generally, see Fla. Sta1 § 107.228
{1980 Supp.).

Fla Stat. § 253,111 (7) (1980 Supp ). However. if there is no
private upland owner along the coastal stretch in question, or if he
waives his priority right, and if the Board of Trustees of the Internal
Improvement Trust Fund decides 10 sell the sovereign land, the
board of commissioners of the county in which the land is located
must be given the first apportunity to acquire the land and devore it
10 public purposes before any other private offers can be considered
by the state. Fla. Stat. § 253.111 (1)-(6) (1980 Supp.). See also Fla
Stat. § 253.12 (4) (1980 Supp ). limiting sale of “lands . . . between

the . . . mean high waterline and any bulkhead line . . . only to the
upland riparian owner and to no other person, firm, or corpora-
tion; . .." In addition, under Fla. Stat. § 253.14 the private upland

owner may bring suit “'against the sale provided for in § 253.12 on
the ground that he would be thereby deprived of his riparian rights
granted to him by law.” See note 18, supra, regarding upland ow-
ners’ rights under earlier statutes.

Hayes v, Boeman, supra. 91 So. 2d 795, 801,

A full discussion of the relevant statutory requirements, which have
changed from time to time, is beyond the scope of this article.
Basically, any dredging or filling in navigable waters now requires
a permit issued under Chapters 253 and 403 of the Florida Statutes,
subject to certain exemptions. See generally Fla. Stat. § 253.124
(1980 Supp.) regarding applications for fill permits a1 the present
time. In 1975, when the former bulkhead statute (Fla. Stat. §
253.122) was repealed, the Legislature provided that “{a]ll
bulkhead lines heretofore established pursuant to {that former
statute] are hereby established at the line of mean high water or or-
dinary high water.”” Fla. Stat. § 253.1221 (1980 Supp.). Filling
waterward of such line was prohibited except upon compliance
with Chapter 253 of Florida Statutes. /d. See note 18, supra, for cita-
tions to the Riparian Act of 1856 and the Butler Act of 1921, which
previously regulated rights to bulkhead and fill. See note 20, supra,
for citations to current statutes relating to requirements imposed
on private upland owners applying to buy adjoining sovereign
lands, including the need to apply for the establishment of a
bulkhead line if none exists and to apply for a fill permit.

State ex rel. Marsh v. Simberg (No. 2), 4 Fla. Supp. 85, 97 (Cir. Ct,,
Dade Co. 1953). See also State ex rel. Taylor v. Stmberg, 2 Fla. Supp.
178 (Cir. Ct., Dade Co. 1952).

Op. Fla. Auy. Gen. 059-241 (1959).

Fla. Stat. § 253.61.

Watson v. Holland. 155 Fla. 342, 20 So. 2d 388 (1944).

This term is defined as “*any work or activity which is likely to have
a material physical effect on existing coastal conditions or natural
shore and inlet processes.” Fla. Stat. § 161.021 (4) (1980 Supp.).
Fla. Stat. § 161.041 (1980 Supp.).

See generally Fla. Stat. § 253.123 ¢f seg. and the Florida Air and
Water Pollution Control Act, Fla. Stat. § 403.011 ef. seq. For a brief
discussion of certain statutory requirements, see note 70, supra.
DEIS, supra, note 1, at 11-79, 11-241 ¢f seq.

In general, this interim setback line, established on a statewide
basis, prohibits new construction within a strip 50 feet landward of
“the line of mean high water at any riparian coastal location
fronting the Gulf of Mexico or Atlantic coast shereline of the state, .
..""Fla. Stat. § 161.052(1) (1980 Supp.). "' {W]here an erosion con-
trol line has been established . . ., that line. or the presently ex-
isting mean high-water line, whichever is more landward. shall be
considered to be the mean high-water line for the purposes of this
section.” Jd. The coastal construction setback line does not apply
to areas having ‘“‘vegetation-type nonsandy shores.” Fla. S1at. §
161.052 (5). (1980 Supp.). This interim setback line remains in
force pending the establishment of the coastal counties’ construc-
tion control lines discussed in note 81, infra. Fla. Stat. § 161.053 (9)
(1980 Supp.).

These construction control lines are to be established by the
Department of Natural Resources on a county-by-county basis
*‘along the sand beaches . . . fronting on the Atlantic Ocean and the
Gulf of Mexico.” Fla. Stat. § 161.053 (1) (1980 Supp.). These
engineered “lines shall be established so as to define that portion of
the beach-dune system which is subject to severe fluctuations based
on a 100-year storm surge or other predictable weather conditions,
and so as to define the area within which special structural design
consideration is required to insure protection of the beach-dune
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system, any proposed structure, and adjacent properties, rather
than to define a seaward limit for upland structures.” /d. The law
provides that such “lines shall be established. . . only after it has
been determined from a comprehensive engineering study and
topographic survey that . .. {their] establishment . . . is necessary
for the protection of upland properties and the control of beach ero-
sion,” and only after public hearings are held. Fla. Stat. § 161.053
{2) (1980 Supp.). The department’s consideration must include
“ground elevations in relation to historical storm and hurricane
tides, predicted maximum wave uprush, beach and offshore
ground contours, the vegetation line, erosion trends, the dune or
bluff line, if any exist, and existing upland development,. . ."” /4.
The statute provides that coastal counties or coastal municipalities
“"may establish construction zoning and building codes in lieu of
the provisions of this section,. . . [upon approval| by the depart-
ment as being adequate to protect the shoreline from erosion and
safeguard adjacent structures.” Fla. Stat. § 161.053 (3) (1980
Supp.). Various exemptions to the law are permitted for shore
protection works, for proposed structures in areas where *a num-
ber of existing structures have established a reasonably continuous
and uniform construction line closer to the line of mean high water
than the [coastal construction line or locally established zoning and
building codes| . . ..,"”" and for existing or partially built structures.

87.
88.
89.

Fla. Stat. § 161.053 (4), (7). (11} (1980 Supp.). As of June 1980
coastal construction “control lines had been established and recor-
ded for 22 of the 24 counties involved.” DEIS, wupra, note 1, at Il-
306. The lines generally are from 100 to 150 feet landward of the
mean high-water line. /6. Dade County (Miami, Miami Beach)
and Broward County (Fort Lauderdale), the two counties without
such lines, are expected to have approval soon. /4. at 11-367. For
discussions of the state law and a proposed madel local ordinance,
see W. BEnTON, Coastal Construction Setback Lines, 50 Fla. Bar J. 627
(1976); F. Maroxey & A. O'DonxeLL, [R., Draing the Line at the
Oceanfront: The Role of Coastal Construction Sethack Lines in Regulating
Development of the Coastal Jume, 30 U. Fla. L. Rev. 383 (1978).

. 16 US.C. § 1451 et seq.

. Fla. Stat. § 380.20 et sey. (1980 Supp.).

. Fla. Stat. § 380.21 (1) (c) (1980 Supp.).

. Fla. Stat. § 380.19 (3), (4).

. However, certain areas are excepted, including lands owned by the

Seminole Indian Tribe, and for purposes of § 307 of the federal
Coastal Zone Management Act, Florida’s coastal zone is limited to
the coastal counties. DEIS, supra, note 1, at 11-10.

DEIS, supra, note 1, at xxi, 11-241-252.

DEIS, supra, note 1, at [1-170-194.

DEIS, supra, note 1, at 11-194-241. See also id. at {11-338-362.
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The Law of the Coast in a Clamshell*
Part V: The Texas Approach

By Pever H. F. Graper
Offtce of the Attorney Cieneral,
State of Caltfornia
San Franciseo, California

public,' Texas occupies a unique niche in the

pantheon of Americun states. And as the leading
mineral-producing state,®* with extensive offshore pro-
duction of oil and gas, Texas is vitally important in to-
day’s energy-hungry nation.

Texans remain an independent breed. Witness their
recent rejection of the Federal Government’s carrot:
funding under the Coastal Zone Management Act of 1972
(CZMA) .2 The state’s CZNMA grant terminated April 30.
1981, when Texas elected not to seek federal approval of
its proposed Texas Coastal Program.*

But, unlike some other states, such as California,
Texas is eager to develop the petroleum resources off its
coast.® That coast already boasts one of the greatest
concentrations of energy-related facilities in the nation:
39 petroleum refineries, 34 petrochemical installations, 73
gas-producing plants, and a large network of oil and gas
pipelines.® And it is Texas’ clear policy to encourage ad-
ditional energy facilities in its coastal zone’ in order to
serve oil and gas production from both the state-owned
tide and submerged lands and the federally managed
Quter Continental Shelf.® _

Nevertheless, Texas also has been a forerunner in en-
couraging and protecting public access to its seashore. In
19359, years before some other states even recognized that
beach access was a problem, the Lone Star State’s Legis-
lature passed the Texas Open Beaches Act,? emphasizing
the state’s public policy of encouraging recreational use
of its beaches and tidal waters.

! S THE ONI Y STATE to have been an independent re-

TITLE TO LANDS WITHIN
THE CCASTAL ZONE

Texas’ coastal lands may be divided conveniently into
uplands, fidelands and submerged lands.*

The 1980 State Hearing Draft of the proposed compre-
hensive Texas Coastal Program defined the state’s coast-
al zone as including the first tier of counties along the
coast as well as tide and submerged lands seaward to the
J-statute-mile limit of the U.S. territorial sea.!

A. Uplands

Most of the state’s coastal uplands are privately
owned,*? but some of these littoral lands are subject to
public rights under Texas law."

Due to the state's unique history, the original source of
title to any given parcel of uplands may be either (1) an

24

carly Spanish or Mexican grant, or (2) a conveyance
from the Republic of Texas or the state.™ Unlike some
other jurisdictions, the Federal Government never had
title to any Texas uplands.

The source of upland title is important because it de-
termines the seaward limit of the parcel. As will be ex-
plained later,'® there are two distinct tidal boundary
rules in Texas, one for pre-1840 grants of littoral lands,
and a second for later upland patents. Preexisting Span-
ish or Mexican private titles were protected under the
1848 Treaty of Guadalupe Hidalgo,' ending the Mexican
War. )

B. Tidelands

Except for some tidelands granted to local entities,
navigation districts and private parties,'” the state owns
the lands lying between (1) either the line of mean hizh
water or the line of mean higher high water'® and (2) the
line of mean low water.

In addition, a 1977 Texas law provides that “*[t|he
water of the ordinary flow, underflow, and tides of every
bay or arm of the Gulf of Mexico, . . . is the property of
the state.”®

The School Land Board,?® with the assistance of the
staff of the General Land Office,?! is charged with man-
aging state-owned tidelands under the Texas Coastal
Public Lands Management Act of 1973.%

C. Submerged Lands

In 1836 the First Congress of the Republic of Texas
fixed the seaward boundary of the new nation at 3
marine leagues from the Gulf of Mexico’s shore.®

Significantly, even though the Republic later adopted
the common law, it expressly retained the Mexican, or
civil-law, system with respect to the sovereign's reserva-
tion of minerals under all its lands.®

When Texas joined the Union in 1845, the U.S. Con-
gress passed, and the president approved, a joint resolu-

*Thas 15 the fifth 1n a senies of aztscles presenting a capsule version of the contemparary law of the (st for
non-atiarneys. The article briefly cummarezes aspects of the constuiutional, statutory and ca.e law of the Stute of
Texas concermng the comstal sone. 1with smphasis un the date’s rdes of lawe for tudal brundary determination
Npace imitatims preclude an in-depth analyyis af many of these topres or any duscussian of related matters. §he
vtetes expresied in this and the uther artules in the seseer du not necetsandy rveflect those of the Oftfuce of the At-
tarney {ieneral, State of Caltfornea, ar of any other agemey of the State of Califormia. © 191 by Prter I F
Graber The author alsa assests copyright protection far the first four articlet in the senes which uere publohed
w bl I8 No 1, October 19%) pp 1820 8ol 89, No. 1, January PR1, pp. 10230, 4l 47, No. 2. Aprid
PNI pp X250 and Vol {4, Na. 3, July 1981, pp 1300
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tion® accepting the fledgling state’s new Constitution,
which provided that

*[the] rights of property. . . which have been acquired

under the [prior] Constitution and laws of the Republic

shall not be divested . .. but . .. shall remain precisely

in the situation which they were before the adoption of

this Constitution. "¢

In its post-World War 11 legal battle with the United
States over submerged lands, Texas argued, unsuccess-
fully. that Congress™ action had the effect of ratifying
Texas™ decision, reflected in its 1845 Constitution, 1o
continue reserving minerals under all its lands, includ-
ing submerged lands in the Gulf.

The 1848 Treaty of Guadalupe Hidalgo between the
United States and Mexico expressly recognized Texas’
3-league Gulfward boundary.®® The limit was further
confirmed by the Gadsen Treaty, signed in 1853.%

Price Daniel. then Texas’ attorney general, wrote in
1949:

“Texas” 3-league boundary in the Gulf and its owner-
ship of the lands and minerals within such boundaries
have never been challenged until the recent claim of the
Federal Government against all the coastal states.”®

Daniel was referring to a series of lawsuits known as the
Submerged Lands Cases®* one of which involved Texas.®

In 1950 the U.S. Supreme Court said the Federal
Government has paramount power over these sub-
merged lands, including dominion over such natural re-
sources as oil. However, Congress then passed the Sub-
merged Lands Act of 1953, nullifying the court's ruling
and confirming Texas’ title to the 3-league-wide strip in
the Gulf of Mexico. In 1960 the U.S. Supreme Court ex-
prcs<l)

“recognized that Texas has ]UF]SdlCllOﬂ over submerged
land to a distance of three marine leagues, or approxi-
mately 10.33 statute miles, .. "™

DETERMINATION OF TIDAL BOUNDARIES
A. Upland/Tideland Boundary

Texas has two distinct legal boundaries between pri-
vately owned uplands and sovereign lands beneath tidal
waters: (1) the linc of mean higher high water jtide] when
the littoral parcel’s title stems from a Spanish or Mexi-
can grant or a conveyance by the Republic of Texas be-
fore January 20, 1840.% and (2) the line of mean high water
[tide] if the source of title to the uplands was a
post-1840 grant by the Republic or the State of Texas.?
Consequently, in general,® the base instrument in a
chain of title to littoral lands determines whether the
upland/tideland boundary is ascertained under the
Spanish/Mexican version of the civil-law rule® or under
the common-law test.*

Unlike Florida, where upland/tideland boundary
questions were recently resolved by new constitutional
and statutory provisions, 4 Texas’ courts settled these
increasingly important issues.

In the 1958 case of Luttes v. State*! the state’s Supreme
Court held that pre-1840 Spanish, Mexican and Repub-
lic littoral grants extend only to the line of mean higher
high water [tide| instead of to the more seaward line of
mean high water |tide]. Two years earlier, in Rudder v.
Ponder#* the Texas court had embraced the U.S. Su-
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preme Court’s landmark 1935 decision in Borax, Lid. v.
Criy of Lov Angeles® equating the line of mean high
water [tide] with the common-law term “ordinary high-
water mark.”

To the credit of the Texas Supreme Court, both the
Luttee and Rudder decisions clarify a previously murky
arca of the state’s coastal law by applying modern
scientific and technical data to set forth workable, pre-
cise definitions of both the Spanish/Mexican and com-
mon-law tidal boundary rules.

1. The Spanish| Mexican Rule: Before Luttes, **[e}xactly
what the appropriate civil law rule should be became a
subject for much discussion by Texas courts.™* For ex-
ample, an 1859 state Supreme Court case said that under
the civil law, “‘the shore [extends]| to the line of highest
tide in winter.”®

In 1944, in State v. Balll,*® the Texas Supreme Court
“for the first time” faced “the question of the seaward
boundary of a Mexican or Spanish grant.”™’ The court
held the line of mean high tide was the boundary, reject-
ing the state’s contention that the shoreline should be
based on the highest tide in winter. However, Balli is “*lim-
ited strictly to the particular case and therefore to Padre
Island, where the grant was located.”*®

Later, the U.S. Fifth Circuit Court of Appeals, apply-
ing Texas law, considered the seaward extent of Span-
ish and Mexican grants in /Humbic (Wl & Ref. Co. v. Sun
(1! (0*® But the court avoided deciding the civil-law
boundary of a large mud flat in Laguna Madre by af-
firming the trial court’s holding that the mud flat had
accreted to a state-owned island rather than to the
mainland grants leased by Humble.

In Luttes, which involved an 1829 upland grant adjoin-
ing Laguna Madre by the Mexican State of Tamauli-
pas, the Texas Supreme Court elected to apply the
Spanish and Mexican seashore boundary law set forth
in Las Siete Partidas,®® instead of that defined in the early
Roman scholar Justinian’s Institutes ® The cournt, utiliz-
ing modern scientific knowledge about tidal epochs,
held in a 1958 decision that “the applicable rule of the
Mexican (Spanish) law is that of the average of highest
daily water computed over or a corrected to the regular
tidal cycle of 18.6 years.”? However, the court then am-
biguously said: “This means in substance mean high
water.”™®?

Later, the court conceded that this part of its original
opinion had “been criticized, and no doubt justly so, for
some confusion as to whether the landward line of the
shore as regards abutting Spanish or Mexican grants is
that of mean high tide or mean Aigher high tide, since
along the Texas coast there are generally two daily high
tides and two daily low tides.”

The court, recognizing the use of a mean-higher-high-
water datum instead of a mean-high-water datum *‘con-
ceivably could, in a given case, be substantial from the
standpoint of acreage involved,” clarified its earlier de-
cision:

. It was our intention to hold. and we do hold, that
the line under the Spanish (Mexican) law is that of mean
higher high tide, as distinguished from the mean high tide of
the Anglo-American law.™™®
In general, there is actually only a small difference

between the datums of mean high water and mean
higher high water along much of the Texas coast, a
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proieel emphasized by seme leeal writers ™ Nevert heless,
Latter b5 significant Becaose o Yestablibsed o linioral
Bosurulary for Spanish faod oibier pre-T8400] grans n
Texas which s J e R T AT sl sfepfife. |::l:.||;~\,|e'|;]|_||'|1|:|:|.'I
it s neww possible lor peo survevars, cach oworking iede-
pendendy, o locate o parteabar lioeral Bowdary o
sulmtantially the sarme posicion. ™

S0Ae Dheneieas Lrwve Hiier A opposed 1o the leng uncer.
tainty over the seaward boundary of Spanish/Nexican
Qarants,

Sl Texis there docs nat seem b have been any real
rantrasersy over evating the hounedary of commen law
urants. The |state's| Genersl Land O0ice and the At
torney General’s CHfice tradiiennlly avcepred the e of
e Bk oede s Beng applicatde v all Texas comman

[The Supreme Coure of the Unaied
Atates put all preblems concermng the comman Lew 14
rest in lohe foeay case i 1935] S
The principles of the scientific and practical Hurer

rule were followed in Sudder v, Poreder, ™ decided by the

Texas Supreme Court in 1936, In Suedder, claimant's

predecessors had been issued patents 1o land adjoinisg

Copane Bay on the Gulf Coast by the Republic in 1841

Consequently, the court applied the common-law

upland/tideland boundary, which it interpreted o e

“the mean high tide [line| of the sea waters." noting

that this line “wives these [pacent] holders more land
than they would have received i the civil law shore line
applied. ™

Therelore, in Texas the rmean of off high waters cver 2

I9-vear tidal epoch is used in determining the sewwird

lirmit of lictoral lands originally gramed after January 20,

10,

L supvews

B. Legal Effect of Physical Changes in the Location
of the Shoreline

Texas law, in general, follows the usual rule that the
legal boundary between uplands and idelands shifts as
i vonsequence of those gradual, impercepiible physical
changes in the shoreline known as accretion and ero-
i

But the Texas courts have apparenily qualified this
general rule by holding that private linoral owners are
entitled 1o the accreced land only when i 5 crested so-
nrely by netursd means® This “artificial aceretion’”
qualification appears to be somewhar similar 1o thag in
Califorma,®™ However, in the landmark Duites decision,
the court lailed 1o decide the matier, slating:

“The law question of whether acoretions resulting rom

fman agency may af may ool belang w the abutting

landowner 15 . .. not o the case, and our ariginal apin-

i as e be constrieed as nor ruling on char poing "

Earlier, in 1943, the Texas Supreme Court had held
that when accretion resulted from artificial additions by
a private upland owner, the state would not lose title tn
the newly exposed land that formerly had been beneath
tidal warees.™ In this case, an "oysterhouse was built on
a marrow strip of land, and a pier extended [rom it ino
thee water, Shells thrown from the pier caused the curs
rent of the bay to deposit sand gradually so that the
strip . . . eventually became . . . dey land, "#

Ancther question faces Texas courts: What is the le.
gl elfect of the point of beginning of the accretion in

T

cleterrminemg sl is epuarledd e the srerersd] Lgud * A 1955
decision indicired than if the process stars a an island
or creates o lugh poant o the sea boettom and then
maoves boward the older upland or mainland, the new
ey Landd belones o e stne ™ Bur ane oritie asserts
thant “fafi0 e retvan mecesvavely faifels ape frome st botor fay )
af she e o Cthan o ovule e the effecr elan g Licud-
awner 15 oot entitled we [suck] aceretion . . L does nos
take inte account [thae | richer Tundamental G, "

Erosien s widespread in Texas, The 1960 S1ate Hear-
g Drrade ol the proposed but rejected Texas Coaseal
Program concluded;

“Long=term erosion has subjected 13 percent of the
Texas Gull shereline 1o severe erosion and shoreline
retreat and 42 percent to moderate long-term erosion
and shoreline retrear. Conlinuing erosion along the
Ciull coast intensifies voloerability o storm waves
and hurricane Nooding, | |

Yoo UM the DI04 miles of bav and estuarine shore-
line in Texas, 37 percent s undergoing varying races
of shoreline erosion. Generally, these rates Appear to
be lower, and more localized, than an the Gulf shore-
line. Fi
To pratect Efe and property against the serious risks

of such erosion, especially when coupled with stiorm
waves and hurricanes, the U5, Army Corps of Engi-
neers and others have constructed seawalls, bulkheads
and revetments, In Galvesten, for mstanes, a concrene
curved-faced seawall (Fig. 1) helps safeguard the city
frem the inevitable hurricanes. [n the wake of the 1900
Galveston hurricane, which virtually leveled the city,
“laln estimared GO0 to 8000 people were dead or miss.
ing and North America had expericnced its worst re-
corded natural disaster. Galveston rebuilt and protecred
tzelf with its lamous seawall, ... In 1913 2 hurricane
again struck Galveston, ... Bur this ome only 12
cied. ' 7F

The state legislative response to Texas’ ernsion prob.
lem hai ranged from enacting laws providing for Gull
shore seawall construction by cities and counties™ and
requiring the School Land Board's approval of projects
that could contribute 1o erosion on state-owned lands,™
to appropriating funds for “the historical monitoring of
the Texas Gull shoreling to measure the rate of ero-
sion. ™

Subsidence is another critical physical hazard aleng
the Texas coast,™ although a recent state report said
that *the trend toward increased subsidence rates has
been reversed, "™ Texas law has been slow 1o respend 1o
title and legal bowndary problems resulting from subsis
dence.

For example, in a case involving ownership of 3,333
acres of land submerged beneath the Houston Ship
Channel primarily berause of subsidence, the inter-
mediate appellate court held that the private littoral
owner was not deprived of “title to the land as long as
the boundaries can be reasonably identified.”™ But the
Texas Supreme Court appeared o limie that decision,
the writer of the opinion stating that the rule would s
apply w a subsided area within tidewater limis.™ Cne
legal commentator has sharply criveeed this limitation,
asserting that the condition “yoes & long way 1oward
rendering the announced principal [n¢] a mullity. ™™
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TEXAS' PUBLIC TRUST DOCTRINE

The public trust doctrine—a common-law principle
with antecedents in the Roman civil law™—is recog-
nized and apphed o Texas, although few appellate
cases specifically discuss it in any detail,

With Texas dual heritage of both the civil law (Span-
ish/Nexican and pre-1840 Republicy and the common
law (post=-1846h it 1s not surprising that an 1859 Texas
Supreme Court decision embraced the public trust con-
cept. Distinginshing between coastal land and the rest
of the state’s public domain. the court stated:

“Eromthe vers navure of the property, which the gov-
crnment possesses s navigable water, and bays, and
basshores, it can be ordinarih best appropriated. by de-
voting 1 to pubhc usel and tn\ not 2ranting away ex-
cJusive right 1o to any ane.

Later cases reiterated the state’s public policy that
lands beneath tidal waters are held in trust for the use
and henetit of all the publi

The proposed but rejected Texas Coastal Program
would hiave recognized the compatibility of a wide spec-
tratn of public uses of the Linds and waters within the
coastal zone Trothe 1950 Seare Hearing Draft of the pro-
posed plan it was amplion that the public trust doctrine
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4 *' 5
Fig. 1. Aerial view of Galveston Seawall and groin field, looking norfheus?. The seawall was constructed by
the Corps of Engineers at various time intervals between 1902 and 1963.

is flexible enough for the coastal zone 1o provide *rec-
reational areas ... [ialnd access 1o bay and Gulf
waters” and 1o serve as Cimportant wildlile habitats”
while also mecting “the needs of navigation and in-
dustry. including commerdial - fisheries, 07
Although the proposed Texas Coastal Program has
been turned down, the state '~ ',(‘L’l\[".ll”'(‘ has cnacted
various statutes based on the public 1rast doctrine.®

PUBLIC ACCESS RIGHTS

Texas legislators and courts have vigorously protected
the public’s rights of aceess 1o the state’s sandy beaches
and to tidal waters of the Gulf of Mexico, bays and
estuaries.

In 1959 the Legislature enacied the Texas Open
Beaches Act.® characierized as U the lundamental Legis-
lative statement of the nzhis of the public on the
beaches of Texas™. ™ but critncized. |ifn 1erms of pure
substantive law.” as havine created “no rights in the
public which did not previonsds exasr uisder the common
law. 7

Some legal conunentatms conchide this act was
passed because the 195 J o Spanish /Nexican tidal
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boundary decision® had precipitated the erection of
fences, barricades, wooden pilings and other barriers
across many of the state's heaches.®™ In the act, the Leg-
isfature ratified the application to beach access disputes
of various legal theories that had evolved under the
common law: preseription, dedication and custom.®
Mare significantly, the act empowers the Texas at-
torney general and other public attorneys to file law-
suits protecting these public rights and seeking the re-
moval of obstructions or barriers.®

The act clearly declares the public policy of Texas to
be

N

. that the public . . . shall have the free and un-
vestricted nght of iarevs and egress Ao and from the state-
wiened beaches bordering on the seaward shore of the Gulf of
Mevco. or if the public has acquired a right of use or
easement to or over an area by prescription, dedication,
or has retained a right by virtue of continuous right in
the public, the public shall have the free and unre-
stricted right of ingrevs and egress to the larger area extending
Sfrom the lrae of mean e tide to the line of vegetation hordering
on the (df of Mexien "™
Another provision® states that in lawsuits under this

act there are prima facie legal presumptions that, “in the

area [landward] from mean low tide to the line of vege-
tation,”™ the private littoral owner’s “title . . . does not
include the right to prevent the public from using the
area for ingress and egress to the sea,” and, “‘subject to
proof of easement,” there is ‘“a prescriptive right or

[public access] easement. . . .”" As of this writing, no re-

ported Texas Supreme Court case has squarely decided

whether this provision is constitutional, but an inter-
mediate appellate court has ruled the act is constitu-
tional . )

not be construed as affecting in any way the title of the

owners of land adjacent to any state-owned beach® bor-

dering on the seaward shore of the Gulf of Mexico. .. .7

The act does not apply to such protective structures as

groins, seawalls and jetties erected or maintained by

federal or state agencies.”

Texas appellate courts’ recent decisions on beach ac-
cess have favored the public over private littoral owners.
In the 1964 case of Seaway Co. v. Attorney General,®® the
Houston Court of Civil Appeals held that there was suf-
ficient evidence of nonpermissive public use of the West
Beach of Galveston Island over a 200-year period to es-
tablish an implied dedication to the public by Seaway’s
predecessors in interest.”

In 1973 the same court approved a temporary injunc-
tion against a campground franchise holder that had
built a fence obstructing public access to a beach on
San Luis Island.’®® One commentator believes this de-
cision “may precurse a rather liberal judicial construc-
tion of just which waters constitute the Gulf of Mexico
for purposes of”" applying the Open Beaches Act.'™

PRIVATE LITTORAL RIGHTS

In general, Texas’ private upland owners have rights
of access to adjacent lands underlying the Gulf of Mex-
ico and other tidal waters,'* subject to the public rights
protected under the Open Beaches Act'® and the pro-
visions of the Coastal Public Lands Management Act of
1973104

28

The Open Beaches Act does nor apply 1o (1) beaches
not bordering on the open waters of the Gulf, (2) remote
beaches on islands or peninsulas not aceessible by pub-
lic road or ferry, and (3) beaches over which no pre-
seriptive or presumptive right his been established '
However, one legal commentator claims that the act
“has created numerous problems for the littoral land-
owners and land developers™ of uplands subject to the
law.'*® Title policies for these upland owners are alleged
to specifically exclude insurance against whatever rights
the public may have under the ace. '

‘The Coastal Public Lands Management Act of 1973
contains some language similar to that in the Open
Beaches Act with respect to public rights.'®® To date,
the appellate courts have not determined the Coastal
Public Lands Management Act’s impact on littoral
owners’ rights.

Private upland owners appear to have certain rights
to build wharves and piers extending into tidal
waters,'® but the question of the state’s power to regu-
late these structures remains clouded.'® Indeed, al-
though “[p]rivate use of coastal land has increased con-
siderably . . .;”" uncertainty surrounds such questions as
*“the extent to which a landowner may use and develop
the public beach for his private purposes [and| . . . the
littoral rights of an owner of coastal property to use the
State-owned land under tidal waters adjacent to his
property.’ 't

LEASING AND REGULATION OF
COASTAL ZONE LANDS AND WATERS

A. Leasing

Texas law empowers the School Land Board to lease
“the portion of the Gulf of Mexico within the jurisdic-
tion of the state” and *‘islands, saltwater lakes, bays. in-
lets, marshes, and reefs owned by the state within tide-
water limits’ for oil and gas production.™® The board
may also lease these lands for the production of coal,
lignite, sulphur, salt and potash.'?

B. Regulatory Functions

Numerous statutes embody a wide variety of regula-
tory schemes controlling and limiting the use of lands
and waters within Texas’ coastal zone. More than a
dozen independent state agencies manage coastal re-
sources.'* Two of the management and regulatory func-
tions of these agencies are particularly noteworthy.

The Coastal Public Lands Management Act of 197311
contains much of the law relating to the state’s coastal
public land management. The act articulates public
policy goals (e.g., preservation of natural resources, pre-
vention of unauthorized use of coastal public lands).**®
Under the act, however, the School Land Board, with
the assistance of the General Land Office’s staff, “may
issue permits authorizing limited continued use of pre-
viously unauthorized structures on coastal public land”
under certain circumstances.*"’

Dune preservation along much of the Texas coast is
the objective of one key regulatory package. Finding
that sand dunes ‘“‘provide a protective barrier for adja-
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cent land and inland water and land against the action
of sand, wind, and water’''”® the Legislature has au-
thorized the commissioners courts in certain Gulf coun-
ties 10 “‘establish a dune protection line on the |barrier] is-
land or peninsula for the purpose of preserving sand
dunes that offer a defense against storm water and ero-
sion . .. Unless a permit is obtained. the damaging,
destruction or removal of a sand dune on a barrier
island or peninsula seaward of an established dune pro-
tection line is prohibited.'°
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'The Law of the Coast in a Clamshell*
Part VI: The Massachusetts Approach

By PeTer H. F. Graser
Office of the Attorney General,
State of California
San Francisco, California

ﬁ DELICATE BALANCE between public and private

rights — first struck in early colonial days
—Tlies at the heart of the law of the coast in
Massachusetts.

In 1641 the Massachusetts Bay Colony deemed the
public’s right to fish in tidal waters so vital that this right
was incorporated in the colony’s original Body of
Liberties.’ Yet only six years later, to encourage littoral
owners to build wharves, the colony extended private
upland titles to embrace adjacent tidelands, even though
reserving public navigational rights.?

This balance between conflicting public and private
rights in the 1,200 miles® of the Massachusetts coast is re-
flected in the Bay State’s contemporary legal approach to
the coastal zone.

On the one hand, for example, the Commonwealth of
Massachusetts was the first state in the Union to enact a
statute to protect coastal wetlands* and the first Atlantic
Coast state to boast a federally approved coastal zone
management program.®

But on the other hand, public beach access is rela-
tively restricted in Massachusetts, and recent efforts to
increase it have been thwarted, partly because of the
1647 grant of much of the seashore into private owner-
ship.®

TITLE TO LANDS WITHIN THE
COASTAL ZONE

The lands and waters within what is now the Com-
monwealth of Massachusetts were claimed by the Eng-
lish crown by right of discovery.” Title to the area with-
in the present state boundaries was transferred by
grants from James 1 and Charles Il to the companies
chartered to colonize Plymouth and Massachusetts Bay
Colonies. These companies and the various colonial
governments in turn granted much of the lands into pri-
vate ownership. On July 4, 1776, upon the signing of the
Declaration of Independence, Massachusetts became a
sovereign state and the owner, in trust, of previously un-
granted lands under navigable waters, including tide-
lands.?

* Thas 15 the sixth in a senies of articles presenting a capsule verswm of the contemporary law

of the coast for non-attorneys. The article briefly summanzes aspects of the statutory and
case laue of the Commonuealth of Massachusetts concerning the coastal tone, with emphasis
on the state's rules of law for tdal boundary determination. Space lymitations preclude an
tn-defith analysis of many of these topics or amy discussian of related matters The views ex-
pressed an thiv and the other articles in the sertes do not necessarily reflect those of the Office
of the Attomey General, State of Caltfornia, or any other agency of the State of Cahforma.
€ 1952 by Peter H. F. Graber The author also asserts copyright protection for the fust fice
arlicles n the series
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Under the Massachusetts Coastal Zone Management
Program, the state’s coastal zone encompasses lands
and waters from the seaward limit of its territorial sea
*“landward to 100 feet inland of specified major roads,
rail lines, or other visible rights-of-way.’”® The zone in-
cludes all of Cape Cod, Martha’s Vineyard and Nan-
tucket as well as all coastal wetlands.?

These coastal zone lands may be divided into
uplands, tidelands and submerged lands.!

A. Uplands

Most Massachusetts coastal zone uplands are pri-
vately owned, with titles stretching back to early
colonial grants. However, privately held coastal wet-
lands, such as swamps and marshes, are subject to
broad state and local regulation.?

B. Tidelands

In Massachusetts, unlike most other coastal states,
private parties’ upland titles generally extend water-
ward to include the adjoining tidelands.*® This reflects a
departure from the English common law. In England,
at the time the colonization of America began, the con-
cept that the crown owns the tidelands was gaining ac-
ceptance.™*

Massachusetts’ divergence from the English common
law can be traced to the colonial ordinance of 1647.'¢
Before then, in general, grants were limited to the line
of high water.'® In 1810 the state’s Supreme Judicial
Court said the object of the ordinance was to encourage
upland owners to erect wharves, because they were nec-
essary for commerce and the colony could not build
them at public expense.’”

Contrary to some recent judicial decisions in other
states, the Massachusetts courts have continued to view
the public’s rights in tidelands as limited. In 1974 the
state’s highest court favorably cited early decisions that
**a littoral owner may build on his tidal land so as to ex-
clude the public completely as long as he does not un-
reasonably interfere with navigation.”®

C. Submerged Lands

The Submerged Lands Act of 1953 confirmed Mas-
sachusetts’ ownership of submerged lands seaward to 3
geographical miles from the coast.

In 1975, however, the U.S. Supreme Court rejected
the contention of Massachusetts and other Atlantic
Coast states that each of them had “the exclusive right
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of dominion and control over the seabed underlying the
Atlantic Ocean seaward from its coastline to the limits
of the jurisdiction of the United States,” including the
area beyond the 3-mile limit.2

The commonwealth has granted some submerged
lands into private ownership, but the Massachusetts
Supreme Judicial Court stated in 1979 that such grants
can be made “only to fulfill a public purpose, and that
the rights of the grantee to that land are ended when
that purpose is extinguished.”?*

In the case, which involved statutes allowing the ex-
tension of wharves in Boston Harbor,? a development
corporation, as the grantee’s successor, had converted a
portion of the property seaward of the historic extreme
low-water mark into shops, offices, restaurants and con-
dominiums. The court "eld that the corporation’s title
to the disputed property was subject to the condition
that it be used for the public purpose for which it was
granted, such as a wharf or warehouse.?® This decision
has many ramifications and has prompted the introduc-
tion of proposed legislation to terminate the state’s
“‘vestigial rights’ in such lands.?*

DETERMINATION OF TIDAL BOUNDARIES

A. Upland/Tideland Boundary

Although the “line of extreme low tide” generally
constitutes the property boundary between public and
private lands within Massachusetts’ coastal zone, some
cases suggest that upland parcels originally granted be-
fore the colonial ordinance of 1647 may extend seaward
only to the line of high water.®

In other instances, such as when an upland parcel is
described as being bounded “by the beach,” or when
the upland and adjacent flats are separately deeded, the
“ordinary high-water mark” is the legal boundary.*
The courts appear to follow the 1854 English common-
law rule,” which in effect equates the legal word *‘ordi-
nary” with the technical term “mean,” in defining the
ordinary high-water mark.*

For regulatory purposes, as distinguished from prop-
erty boundaries, the commonwealth follows the Na-
tional Ocean Survey’s practice of defining “*high water
mark” in terms of a 19-year mean of all the high
waters.”

B. Tideland/Submerged Land Boundary

In 1647 the Massachusetts Bay Colony adopted the
ordinance that changed the prior law limiting private
upland ownership to the line of high water.® The ordi-
nance, as published in 1649, provided in part:

.. .[I]t is declared that in all creeks, coves and other
places, about and upon salt water where the Sea ebs
and flows, the Proprietor of the land adjoyning shall
have propertie to the low water mark where the Sea
does not ebb above a hundred rods, and not more
wheresoever it ebs farther . . "

The term “‘low water mark,’” as used in this colonial
ordinance, has been interpreted by the courts as mean-
ing the “‘lowest ebb of the tide from natural causes’ and
the “‘extreme low water mark.’™® However, that line
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cannot be more than 100 rods — or 1,650 feet — sea-
ward of the line of mean high water because of the
qualifying language in the ordinance.

Historically, Massachusetts has had considerable liti-
gation regarding the division of flats, or tidelands,
among adjoining private owners. Besides the basic prin-
ciple that an owner should have a fair and propor-
tionate share of flats in front of his upland, the courts
have developed a number of rules to apply to the
division of flats where there are sinuosities in the shore-
line.®

There is a statutory scheme providing for the land
court’s determination of the boundaries of flats, al-
though the decision does not bind the state unless it
consents to becoming a party.*

C. Legal Effect of Physical Changes in the Location
of the Shoreline

Generally, under Massachusetts law, the legal
boundary between publicly and privately owned lands
—whether the ordinary high-water mark or the extreme
low-water mark — shifts with accretion and erosion.®

In one interesting case, an artificially created beach
was formed seaward of a seawall built by the owners of
summer homes fronting on Wild Harbor in Falmouth.
Although the state had created and maintained the new
beach by dredging and pumping sand from the floor of
the harbor and by building jetties, the Massachusetts
Supreme Judicial Court held that title to the artificial
beach was in the homeowners, subject to certain public
rights.®

The 1978 Massachusetts Coastal Zone Management
Program, noting numerous points of critical erosion
along the commonwealth’s coastline,’” emphasizes *‘the
use of non-structural measures where feasible” to pro-
tect against erosion.”® The program favors such meas-
ures as beach nourishment and dune rebuilding, espe-
cially in such areas as barrier beaches, but notes that
structural solutions to erosion problems ‘‘are probably
more appropriate to urban areas.”®®

The program recognizes that existing ports and har-
bors, already safeguarded from hazards by bulkheads
and other protective works, are extremely valuable, and
that their use should be maximized rather than creating
new harbor facilities.*

New Bedford Harbor furnishes an example of an ex-
isting harbor with protective works. The New Bedford,
Fairhaven and Acushnet Hurricane Barrier (Fig. 1),
built by the U.S. Army Corps of Engineers in 1962-60,
protects about 1,400 acres of commercial and industrial
land and the adjoining waterfront areas. The barrier in-
cludes 4.75 miles of dikes in three separate sections,
pumps, and a 150-foot-wide navigation gate.

MASSACHUSETTS’ PUBLIC TRUST DOCTRINE

With some limitations presumably dictated by the
early colonial laws, Massachusetts recognizes the public
trust doctrine — the common-law concept that the pub-
lic is entitled to use tidal waters irrespective of whether
the underlying lands are publicly or privately owned.

The Massachusetts Bay Colony's ordinance of 1641,
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Fig. 1. Hurricane barrier across the mouth of New Bedford Horbor protects thot city (left) and the neighboring communities of
Fairhaven and Acushnet in southeastern Massachusetts. (Photography by New England Division, Department of the Army
Corps of Engineers)

included 1o the colony’s ortginal Body of Libernies,
provided mopart:

Shaeny Inhiabitant that isan bowse hodider SLali B
free fishiing and towling in any wreat ponds aned Baves,
Cloves and Rivers: so farre as the ~ea ehhes and fTowes
within the presinets of the towne where they dwell -
lesse the free men of the same Towne or the Generail

Court have otherwise appropriated theny, s

Although the colony six vears fater extended private
npland ownership to the low-water line or 100 vods
whichever was more landward® the pubhc. in general,
has expresshy reserved rights of navigation: iishine
lowling 1 privately held shorelands,

However. the NMassachusetts courts honve construed
the public trust in tidelands rather narrowly. For exoame
plec cases hold the private upland ovners man bl o
build within these tidelands even thongh this restrons
the public’s use 1o some extent.* The judica] ratonale
is that the ordinance of 1647, which modilied the ardi-
nance ol o410 s properly construed as crantinge the
benelitted omners o fee fude] o the seashore 1o the exs
tent deserihed and sabject 1o the pabihie aichae oo
served T

The comt’s comparatively anow nterpretatoos ol
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the scope of the public trust is shown in a 1907 decision
holding that the public may not bathe ar otherwise pri-
vate beaches:
CWe think that there oo right 1o swim or float in
ot upon public waters as well as to sail upon them. But
wie do not think thae this inddudes o night 1o use for
bathing purposes. as these words are commonly under-
stoonds that part of the beach o share above low-water
k. where the distance 1o hichi-water mark does not
cxcecd one bndred rods whetlies covered with water

oot an

The  conmmonweabth’s degislitive and  executive
branches have taken o maore expansive view of the pub-
lic trost doctnne.

PUBLIC ACCESS RIGHTS

RBecause of widespread privane ownership of tidelands,
pobhe access tathe shoreline has heen relatively limited
ine Mossachusettss Despnte recent fegistative efforts to ex-
pand acee-s righns the connnonwealth’s Supreme Judi-
cial Comt unbke sotne other coastal states’ highest
cotrts has been reluctan to approve greater public ac-
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Erratum in ‘“Part V:
The Texas Approach”

A line was inadvertently omitted in the last article in
this series, “"The Law of the Coast in a Clamshell: Part
V. The Texas Approach,” Shore & Beach, Vol. 49, No. 4,
October 1981, pp. 24-31.

Page 28, 6th paragraph under *Public Access Rights”
should read as follows:

Moreover, the act expressly provides® that it “'shall
not be construed as affecting in any way the title of the
owners of land adjacent to anv state-owned beach® bor-
dering on the seaward shore of the Gulf of Mexico . . .

" The act does not apply to such protective structures

as groins, scawalls and jetties erected or maintained by

federal or state agencies.”’

In 1974 the Massachusetts court’s justices were asked
for an advisory opinion*” by the state’s House of Repre-
sentatives as to the constitutionality of a bill recognizing
“a public on-foot free right-of-passage” along the
shore.*® All but one of the justices on the court con-
cluded that the proposed law would violate both federal
and state constitutional provisions requiring payment of
fair compensation when private property is taken for a
public purpose.®®

The justices stated that an ** ‘on-foot right-of-passage’
is not . . . related’ to the rights of fishing, fowling and
navigation reserved to the public by the colonial ordi-
nance.®® They flatly said: “We are unable to find any
authority that the rights of the public include the right to
walk on the beach.”*!

Rejecting the argument that public uses of the sea-
shore “‘change with time and now must be deemed to
include the important public interest in recreation.” the
justices stated:

*. . .|T]he grant to private parties effected by the
colonial ordinance has never been interpreted to provide
the littoral owners only such uncertain and ephemeral
rights as would result from such an interpretation. The
rights of the public . .. have . . . been strictly confined to
these well defined areas . . . .7

The Massachusetts justices thus declined to expand the
public trust doctrine to encompass beach recreational
use, contrary to the position taken by the courts in Cali-
fornia® and New Jersey.®*.

s one legal commentator who analyzed the opinion
says, it “indicates that there is no easy way to increase
public access to beaches in Massachusetts.”™® Among
approaches he suggests are “outright purchase of se-
lected beach sites,” the encouragement of “[g]ifts or
dedications of private beaches to the public . . . by offer-
ing . .. tax incentives' and *‘[c]ompulsory dedications
[by subdividers] of beaches or access to existing public
heaches. "

The Massachusetts Coastal Zone Management Pro-
gram expressly calls for improving public access to
coastal recreation facilities and providing *‘technical as-
sistance to developers of private recreational facilities
and sites that increase public access to the shoreline. ™
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PRIVATE LITTORAL RIGHTS

The colonial ordinance of 1647, granting title to tide-
lands to private upland owners, has had a great intlu-
ence on Massachusetts law relating to private litoral
rights. The commonwealth’s highest tribunal has re-
peatedly stressed the purpose of the ordinance, sayving,
for example, that it was “designed to encourage the de-
velopment of private means of access to the sea.”™®

Nevertheless, the court has upheld the state’s au-
thority to cut off a littoral owner's exclusive right of ac-
cess to tidal waters where the public project is directly
in aid of navigation,®® as distinguished from a project
only incidentally related to navigation.®

Since at least 18066, filling activities by private owners
of uplands and adjoining flats have been regulated by
the state.®! Similarly, wharfing-out rights are subject to
governmental restrictions.®

LEASING AND REGULATION
OF COASTAL ZONE LANDS AND WATERS

A. Leasing

Massachusetts law authorizes the director of the divi-
sion of mineral resources within the Department of En-
vironmental Quality Engineering to (1) license the
“orderly exploration’" for oil, gas and other minera! re-
sources®® within the state's “coastal waters™® and
underlying lands, and (2) ‘'lease exclusive rights for ex-
traction of such mineral resources as have been dis-
covered.”™®

B. Regulatory Functions

“[IIn 1963, Massachusetts became the first state in
the nation to protect wetlands by statute.”"® The pre-
sent Wetlands Protection Act® prohibits the filling,
dredging or other altering of wetlands, beaches, dunes
and flats unless a permit is obtained from the local con-
servation commission. Regulations issued by the state’s
Department of Environmental Quality Engineering *‘de-
fine key [statutory| terms and establish a framework for
local decision making and appeals to the state
agency.’™

Various other Massachusetts statutes and regulations
govern use of tide and submerged lands. Under the
Coastal Wetlands Restriction Act, the commissioner of
environmental management may ‘‘adopt, amend, modi-
fy or repeal orders regulating, restricting or prohibiting
dredging, filling, removing or other altering, or pollut-
ing, coastal wetlands.”™® The Department of Environ-
mental Quality Engineering administers the Waterways
Permit and License Program, which requires licenses
for such work as ‘““the construction or extension of a
wharf, pier, dam, sea wall . . . or other structure, or for
the filling of land or flats.”™ The commissioner of the
department has issued regulations governing the grant-
ing of waterways licenses and permits.

In addition to these state-level statutes and regula-
tions, many coastal municipalities exercise local control
under zoning laws and bylaws. In 1979 the state's high-
est court decided that a town is not preempted by state
law from enacting a wetlands protection bylaw.™
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The Massachusetts Coastal Zone Management Pro-
gram was the first such program on the Atlantic Coast
to gain formal federal approval. The program, as ap-
proved in April 1978, expressly intends ““to rely solely on
existing statutory authority.”™ Massachusetts thus fol-
lows a different course than California, which estab-
lished a new coastal land-use management agency.

The program is administered by the Executive Office
of Environmental Affairs,”™ whose secretary has issued
CZM regulations to implement the program. Twenty-
seven policies are set forth in the program, ranging from
energy issues to the protection of “ecologically signifi-
cant resource areas (salt marshes, . . . barrier beaches,
and salt ponds) for their contributions to marine pro-

ductivity and value as natural habitats and storm
buffers.”*
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proved by the federal government in April 1978

6. The justices of the Massachusetts Supreme Judicial Court, in an
advisory opinion, ruled that a bill declaring a public **on-foot free
right-of-passage ~ along the seashore was unconstitutional. Gpinion
of the Justtces, 365 Mass. 681, 313 N.E.2d 561 (1974). The bill and
this opinion are discussed under ‘‘Public Access Rights,” mnfra.
For a brief explanation of advisory opinions in Massachusetts, see
note 47, infra.

7. Martinv. Waddell, 41 U.S. (16 Per.) 367, 408 (1842); Commonwealth
v. Crty of Roxbury, 75 Mass. (9 Gray) 451, 478 (1857). See also Com-
ment, Boston Waterfront {evelopment Corporation v. Commonwealth: Title
to Land Seawward of the Histone Low-Water Line, 16 New Eng. L.Rev.
109, 115-117 (1980).

8. Commomwealth v. Alger, 61 Mass. (7 Cush.) 53, B2, 93 (1853). See
also Shirely v. Bowlby, 152 U.S. 1, 14-15 (1894); Afartin v. Waddell,
supra, 41 U8, {16 Pet.) 367, 410
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9.
10.
11.

12.

18.
. 67 Stat. 29; codified at 43 U.S.C. § 1301 of seg.
20.

21.

22.

23.
24.

25.

26.

27.

28.

MCZMP, supra, note 3, at 14,

Ihd

This classification is used for convenience and consistency with
other articles in this series. Massachusetts law often uses the term
flatv as a synonym for tidelands. In this series, tidelands have been
defined as extending to the line of mean low water. However, as is
pointed out under ™ Determination of Tidal Boundaries.™ infra, the
cextreme [ow tide,” in general, is the seaward limit of tidelands in
private ownership in Massachusetts

A full discussion of state and local regulation of coastal wetlands
is beyvond the scope of this article. However. the Massachusetts
law is briefly summarized under “‘Leasing and Regulation of
Coastal Zone Lands and Waters,” infra.

. For more detailed discussions of the Massachusetts law concern-

ing private ownership of tidelands, see M. Frankel, Lau: of Seashore
Waters and Water Gaurses. Mane and Massachuserts (1969); ]. Whittle-
sey, Law uof the Seashore, Tudewaters and Great Punds in Massachusetts
and Mame (1932); Comment, supra. note 7, 16 New Eng. L. Rev. at
115-117, Note, Coastal Wetlands in Mew England, 52 Boston ULL.Rev.
724, 732, 753-754 (1972).

. For a briel discussion of the development of the English common

law, see the first anticle in this series, Shore & Heach. Vol. 48, No. 4,
October 1980, p. 15.

. Under this Massachusetis Bay Colony ordinance, which is dis-

cussed under **Determination of Tidal Boundaries™ and **Massa-
chusetts’ Public Trust Doctrine.” infra, grantees of littoral lands
by the colonial government were vested with title 1o tidelands sub-
ject to certain reserved public rights. After 1692, the ordinance was
applied 1o all parts of Massachusetts, including the then province
of Maine and territories that had been within the Plymouth
charter. Commonuealth x. Alger, supra, 61 Mass. (7 Cush.) 53, 76.

. 1d. at 69-70. However, there had been some earlier grants of tide-

lands. For example, a grant of the flats near Noddle's Island (East
Boston) had been made as early as 1840. Sec Commonwealth v. City
of Roxbury, supra, 75 Mass. (9 Gray) 451, 495.

. Storer v. Freeman, 6 Mass (6 Tyng) 435, 438 (1810). The case re-

ferred to the ordinance as having “force as our common law,”
even though it was subsequently annulled. /4id.
Oypinion of the Justices, supra. 365 Mass. 681, 687, 313 N.E.2d 561, 566.

United States v. Maine, 420 U.S. 515, 517-518 (1975). The court rehied
on its earlier decisions in Umited States v. Louisiana, 339 U.S. 699
(1950); and United States v. Texas, 339 UK. 707 (1950).

Boston Waterfront Development Corpr. v. Commonwealth. supra, 393
N.E.2d 356, 367.

At issue were the three so-called Lewis Wharf statutes passed in
1832, 1834 and 1835, *“This series of statutes was but one of a mul-
titude of similar acts passed in the [early 19th century] granting
various [private] parties wharf privileges in Boston Harbor.” Id.,
393 N.E.2d at 361. ‘

I, 393 N.E.2d at 369.

Comment, supra, note 7, 16 New Eng. L.Rev. at 109-110, 131-133.
Propased legislation (Mass. 8. No. 1001 (1981), Mass. H. No. 658
(1981) ) has been introduced, but to date not passed, which would
permit the termination of the commonwealth’s “vestigial rights™
in certain Boston waterfront lands. In June 1981 the justices of the
Supreme Judicial Court answered some of the questions concern-
ing these two bills submitted by the two legislative houses. Space
does not permit a discussion of the advisory opinions, but the jus-
tices did state that they believed “‘the Legislature has authority to
surrender any so-called vestigial or residual pubfic rights in law-
fully filled, formerly submerged, Jand.” See Mass. S. No. 2252, slip
op. at B-9 (June 18, 1981).

Beston v. Ruchardson, 105 Mass. 351, 353, 359.360 (1870); Tappan v.
Burnham, 90 Mass. (B Allen) 65, 71-72 (1864). However in Common-
wealth v. City of Roxbury, supra, 75 Mass. (9 Gray) 451, 491, 496-498,
503, it is stated that if a grant preceded the colonial ordinance, the
passage of that law operated to “annex” the adjacent flats to the
upland, providing the grant clearly had been bounded by the sea.
Lutchfield v. Scituate, 136 Mass. 38, 48-49 (1883); Niles v. Paich, 79
Mass. (13 Gray) 254, 257-258 (1859).

Attorney-General v. Chambers, 4 DeG.M.&G 206, 43 Eng. Rep. 486
(1854). For a brief discussion of the English common-law rule, see
the first article in this series, Share & Beach, Vol. 48, No. 4,
Oxctober 1980, p. 17.

This was the view of the U. 8. Supreme Court in Borax, Ltd. v. Caty
of Los Angeles, 296 U.8. 10, 25 (1935), citing East Boston Co. v. Com-
momiwealth, 203 Mass. 68, 72, 89 N.E. 236, 237(1909); Commonwealth
v. City of Roxbuny, supra, 75 Mass. (9 Gray) 451, 471, 482-483, 503.
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41.
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43,

44,
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46.
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. In regulations promulgated in 1978 by the commissioner of the

Depa'rtment of Environmental Quality Engineering to carry out
certain statutory functions, *‘high-water mark” is defined as *‘the
mean high water line or the arithmetic mean of the high water
heights over a specific 19-year metonic cycle (the National Tidal
Datum Epoch) and shall be determined using hydrographic sur-
vey data of the National Ocean Survey of the U.S. Department of
Commerce.” Mass. Regs. for Administration of Waterways Li-
censes § 4 (34). The statutes for which these regulations were is-
sued are discussed under *Private Littoral Rights” and “*Leasing
and Regulation of Coastal Zone Lands and Waters,” infra.
Commonwealth v. Alger, supra, 61 Mass. (7 Cush.) 53, 69-70.
Whittlesey, supra, note 13, at xxxvii. The ordinance contained limi-
tations discussed under ‘*Massachusetts’ Public Trust Doctrine,”
tnfra.

See, e.g.. East Boston Co. v Commonwealth, supra, 203 Mass. 68, 72, 89
N.E. 236, 237-238 (distinguishing the term “‘low water, " as used in
the ordinance of 1647, from “ordinary low water marke,” as used in
a 1040 grant); Seawall Etc. Co. v. Boston Water P. Co., 147 Mass. 61,
64, 16 N.E. 782, 786 (1888) (*‘extreme low-water mark”). See also
Frankel, \upra, note 13, at 46; Whittlesey, supra, note 13, at 33.
See e.g., Iris v. Hingham, 303 Mass. 401, 404-405, 22 N.E.2d 13, 15
(1939); Wonson v. Wonvan, 14 Mass. (14 Allen) 71, 79-80 (1807). See
also Frankel, wpra, note 13, at 47-30; Whittlesey, supra, note 13, at
59.64.

Mass. Gen. Laws, ch. 240, §§ 19-26.

Michaelson v. Silver Beach Improve. Ass'n, 342 Mass. 251, 253-254, 173
N.E.2d 273, 275 (1961}; East Boston Co. v. Commonwealth, supra, 203
Mass. 68, 75, 89 N.E. 230, 238. The private owner is entitled to the
accretion even if it is partially caused by a publicly built break-
water. Burke v. Commuonwealth, 283 Mass. 63, 68, 186 N.E. 277, 279
(1933).

Muchaelson v. Stlver Beach Improve. Ass'n, supra, 342 Mass. 251, 259,
173 N.E.2d 273, 278. The court distinguished Home for Aged Women
v. Commonuealth, 202 Mass. 422, 89 N.E. 124 (1909), which upheld
the state's right to deprive the riparian owner of access to a tidal
river by the construction of a dam and locks and filling lands
waterward to a seawall on the theory that project, unlike the cre-
ation of the beach. was directly and reasonably related to the im-
provement of navigation.

MCZMP, supra, note 3, at 17-19. The map in the final report
shows critical erosion along most of the coastline except along
Massachusetts Bay near Boston and along Cape Cod’s southerly
shore.

ld. at 76-78.

Id. at 77. See also id. at 41-44, 47-48 (policy to approve ‘‘erosion
control projects only when it has been determined that there will
be no significant adverse effects on the project site or adjacent or
downcoast areas’’), 73.

The program refers to and depicts a number of proposed desig-
nated port areas. MCZMP, supra, note 3, at 19-26. Pointing out
that *'|e]xisting deep-water channels are ideally suited for accom-
modating uses which are of state or national importance,” the
program encourages the location of maritime-dependent industrial
developments in these areas. /d. at 25, 54-537, 79-82.

Whittlesey, wupra, note 13, at xxxvi.

For the language of the ordinance of 1647, see “Determination of
Tidal Boundaries,”" wupra. Although the 1647 grant has been held
to have transferred the fee title to the tidelands to private owners,
the ordinance, as published in 1649, expressly provided *‘that such
[private| Proprietor shall not by this libertie have power to stop or
hinder the passage of boats or other vessels, in or through any sea
creeks, or coves to other mens houses or lands.” Whittlesey,
spra, note 13, at xxxvii.

‘The courts have consistently held that *'a littoral owner may build
on his tidal land se as to exclude the public completely as long as
he does not unreasonably interfere with navigation.” (pinton of the
Justices, supra, 365 Mass. 681, 687, 313 N.E.2d 361, 566.

Id., 365 Mass. at 685, 313 N.E.2d at 566.

Butler v. Attarney General, 195 Mass. 79, 83-84, 80 N.E. 088, 689
(1907). The court noted that this was the English rule, citing
Brickman v. Matley, {1904} 2 Ch. 313.

Some statutory and administrative limitations on development of
privately owned tidelands are discussed under *Leasing and Reg-
ulation of Coastal Zone Lands and Waters,"” infra. In a commen-
tary incorporated in the Department of Environmental Quality
Engineering’s 1978 regulations for the administration of waterways
licenses, supra, note 29, at 23, it is stated: “There is a well-

47,

48.

49,
o Id., 305 Mass. at 686, 313 N.E.2d at 366,
. 1d., 365 Mass. at 687, 313 N.E.2d at 567.
. Id., 365 Mass. at 688, 313 N.E.2d at 567.
. Marks v. Whuney, 6 Cal.3d 251, 98 Cal Rptr. 790, 491 P.2d 374

61,

62.

63.
. The term *‘coastal waters” is defined in part as “'all waters of the
65.

66.

67.
68.

69.

. Mass. Gen. Laws, ch. 91, § 14 (1981 supp.)
7.

72.
73.
74.

developed budy of common law in Massachusetts and other \tates
regarding the public trust responsibilities of the state. One exam-
ple of this fiduciary duty imposed upon the Commonwealth by the
common law is the duty to protect the tidelands for the common
benefit. Between the low water mark and the high water mark, the
public trust encompasses the reserved public rights of [ishing,
fowling and navigation. . . . Belowe loe water .. the public trust also
inchades the duty to protect public lands for the common benefit, in addition
to pro(ecting ... any ather rwh{\, wses. or aclwties, or restrictiuns upnn
righty, wses or actieilies for which there 15 a greater public henefit than public
detriment.”” (Emphasis added.)

Advisory opinions are given by the court’s “justices as individuals
in their capacity of constitutional advisers of the other depart-
ments of [state] government . . ., are not adjudications by the
court, and do not fall within the doctrine of wre decisis {prece-
dent)."” Commonwealth v. Welnsky, 276 Mass. 398, 400, 177 N E. 656,
658(1931).

The bill provided in part: It is hereby declared and affirmed that
the reserved interests of the public in the land along the coastline
of the commonwealth include and protect a public on-foot free
right-of-passage along the shore of the coastline between the mean
high water line and the extreme low water line subject to the
[stated] restrictions and limitations. . . ."" The bill is set forth in
O)ptnion of the Justices, supra, 365 Mass. at 682-684 n. 1, 313 N.E.2d at
563-564 n. 1.

Id., 365 Mass. at 690-692, 694, 313 N.E.2d at 368-369, 571

(1971).

. Borough of Neptune City v. Borough of Avon-by~the-Sea, 61 N.J. 296, 294

A.2d 47 (1972).

. Wha Owns the Beach? Massachusetts Refuses to Juin the Trend of Increas-

ing Public Access, 11 Urban L. Ann. 283, 290 {1976).

. ld. at 292.
. MCZMP, supra, note 3, at 83-86.
. Michaelson v. Silver Beach Improve. Ass'n, supra, 342 Mass. 251, 257,

173 N.E.2d 273, 277.

. Home for Aged Women v. Commomwealth, supra, 202 Mass. 422, 435, 89

N.E. 124, 129.

. Michaelson v. Silcer Beach Improve. Ass'n, supra, 342 Mass. 251, 257,

173 N.E.2d 273, 277. This case is discussed briefly under **De-
termination of Tidal Boundaries,” supra.

For early statutes regarding filling, see Mass. Stat. 1866, ¢h.149;
Mass. Stat. 1869, ch. 432; and Mass. Stat. 1872, ch. 236. Current
statutes and regulations are discussed briefly under " Leasing and
Regulation of Coastal Zone Lands and Waters," nfra.

Beginning in 1837, various statutes establishing lines for Boston
Harbor were enacted. Although such laws did not apply to
wharves and other structures built before their passage, the laws
were upheld with respect to subsequently built wharves extending
beyond the harbor lines. Commonwealth v. Alger, supra, 61 Mass. (7
Cush.} 53, 103-104.

Mass. Gen. Laws, ch. 21, § 54.

commonwealth within the rise and fall of the tide and the marine
jurisdiction of the commonwealth.” Mass. Gen. Laws, ch. 130, § 1.
Mass. Gen. Laws, ch. 21, § 54. See also Mass. Gen. Laws, ch. 91, §
2.

A. Dawson, Pratecting Massachusetts Wetlands, 12 Suffolk U.L. Rev.
755, 757 (1978). The article traces the subsequent history of wet-
lands protection legislation.

Mass. Gen. Laws, ch. 131, § 40. This statute combines the pre-
viously separate *‘coastal” and “‘inland” wetlands protection acts.
T. McGregor & A. Dawson, Wetlands and Floodplan Frotection, 64
Mass. L. Rev. 73, 76 (1979).

Mass. Gen. Laws, ch. 130, § 105.

Lovequist v. Town of Dennis, 79 Mass. Adv. Sh. 2211, 3903 N E 2d 854
(1979). This decision is discussed in Brown, flome Rule Wetlands
Protection in Massachusetts: Lovequist v. Conservation Commussion of the
Town of Dennis, 9 B.C. Env. Aff. L.Rev. 103 (1980}, See also
McGregor & Dawson, supra, note 08, at 79-8().

MCZMP, supra. note 3, at 34.

Mass. Gen. Laws, ch. 21A.

MCZMP, supra, note 3, at 36-99.
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The Law of the Coast in a Clamshell *
Part VII: The New Jersey Approach

By PeTer H. F. GRABER
Office of the Attorney General,
State of California
San Francisco, California

N THE poPULAR GAME of Monopoly the players com-

pete to acquire imaginary real estate in Atlantic

City. In real life, gambling casino developers and the
State of New Jersey today are vying over actual property
rights in that seaside resort.

This is only one of numerous controversies that have
erupted along New Jersey’s 126-mile Atlantic Ocean
coast' and in other parts of its coastal zone in recent
years, as land values sharply escalated and gambling
was legalized.

The Atlantic City battle is a high-stakes contest about
whether an historic high-water line should be used to
divide private and public rights in coastal lands.? The
dispute may have spurred the voters’ approval in
November 1981 of a constitutional amendment allowing
the state only one year to map and assert its claims to
formerly tide-flowed lands.?

For more than a decade, what is the appropriate
method of drawing the boundary between public and
private lands in the Hackensack Meadowlands near
New York City has been in contention. While the New
Jersey Supreme Court in 1980 upheld the state’s novel
use of a biological approach to delineating the line,
many title questions in this marshy area remain.!

Another controversial issue before the courts is
whether the general public has the right to cross private
lands to get to the ocean. The Garden State’s highest
tribunal has already acted to increase public beach
access, holding that coastal communities must allow
nonresidents and residents the same opportunity to use
municipally owned beaches.®

TITLE TO LANDS WITHIN
THE COASTAL ZONE

The New Jersey Coastal Management Program
defines the state’s coastal zone to include the area from
the outer limit of the territorial sea landward to “‘at least
the first 100 feet inland from all tidal waters.”® It em-
braces not only the Atlantic Ocean coast but the waters

*Thevas the serenth an u serees of avtudes presenting a capsule vesiton of the contempurany law of the soust for
nem-attorness. The artule brie iy sunmarizeciertun aspe: by of the consttutional, statutory and ave laie of the
State of Newe Jerses comcrrning the cunstal sone. i rth empheanis or: the state v vules of lan for hdal boundary
detrmnatim Spa.e hmatation: precdudi an in-depth analyins n many of these topus or amy doeuvsion of related

matters The vree s exprosved o thi and the other articde 1n the seriecdo il mecessaridy reflect theae of the Offu e
of the Attorney Genera!, Statr of Laitforma. or amy ofhes agen:y of the State of  aliforma * 1982 by Petee 1
Graber The anthor ol avert: copyraght protectum for the finst srx articdles i the series
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and waterfronts of the Hudson and Delaware Rivers and
the controversial region of the Hackensack
Meadowlands.”

For convenience and consistency with other articles in
this series, lands within the state’s coastal zone may be
divided into uplands, tidelands and submerged lands.®
However, this classification scheme must be used with
caution here because of uncertainties over title to many
coastal zone parcels, some of which arguably may be
classified as either uplands or tidelands.

Under the theory that the state is the sovereign owner
of tide-flowed lands, New Jersey public officials have
claimed some areas of marsh and meadowland.?
Similarly, disputes over the location of the “former mean
high-tide line” have raised serious title questions along
the Atlantic coast. For example, in Atlantic City (Fig.
1), the state has claimed public rights in lands located
between the 1852 high-water line and the present
shoreline proposed for casino sites despite prior state
grants of those intervening lands.'

A. Uplands

Most New Jersey coastal zone uplands are privately
owned, although they are subject to widespread
regulation.”

B. Tidelands

New Jersey was vested with title to tidelands, in trust
for the public, upon becoming a state in 1776.* Unlike
the colonial government of Massachusetts,” the pre-
Revolutionary authorities in what is now New Jersey
had not made a blanket grant of tide-flowed lands into
private ownership.

Nevertheless, a local common law or custom arose un-
der which private upland owners were permitted to fill
in and reclaim these lands, thus gaining title to and
other rights in adjoining tidelands. This practice was
recognized by the courts’ and then codified in the
Wharf Act of 1851.2® Although the act was repealed in
two stages (in 1869 and 1891),'® private parties obtained
title if they had excluded the tidewaters before the
repeal.”,

In addition, the state has made many so-called
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*“‘riparian grants’—conveyances of tide-flowed lands—
under the general Riparian Act of 1869."®* About one-
third of the state’s Atlantic Ocean coast was conveyed
into private ownership by riparian grants during the
19th century and early 1900s.'® Much of the Atlantic
City coastline was included in such grants.®

Although most New Jersey tidelands are still publicly
owned, ownership of many coastal zone parcels, both in
the meadowlands and along the ocean coast, is in doubt.
In an effort to speed up the resolution of these title dis-
putes, the voters approved a state constitutional amend-
ment in the November 1981 election. The referendum
was obviously prompted by the state’s recent aggressive
assertion of sovereign title to or rights in lands, such as
those in portions of Atlantic City, that were historically
tidelands but are not presently washed by the tides.

The 1981 constitutional amendment, which is expec-
ted to promote casino development on these lands in
Atlantic City,* provides that the state’s rights in lands
not tidally flowed in the past 40 years will be ex-
tinguished unless the state defines and asserts claims
within one year of its passage.®® If private interests dis-
agree with the state’s assertions, further litigation will of
course follow to test those claims.

C. Submerged Lands

New Jersey has title to submerged lands within a 3-
geographical-mile belt along its Atlantic Ocean coast by
virtue of the Submerged Lands Act of 1953.% The state’s
claim to the area between the 3-mile limit and the
seaward extent of the United States’ jurisdiction was re-
jected by the United States Supreme Court in 1975.%

DETERMINATION OF TIDAL BOUNDARIES
A. Upland/Tideland Boundary

In O'Neill v. State flighway Depariment,® decided in
1967, the New Jersey Supreme Court stated that the
mean high-water line,which is the landward boundary of
state-owned tidelands, is the intersection with the shore
of a tidal plane based on the mean of al/l the high tides
over an 18.6-year period. This decision is consistent with
the United States Supreme Court’s 1935 opinion in the
Borax case®® and the National Ocean Survey’s method of
defining the line of mean high water. Although the rule
is clearcut, its application has proven troublesome, es-
pecially in marsh and meadowland areas.

The O 'Vei!l decision contained this recommendation:
**As a matter of good housekeeping, . . . the State should
do what is feasible to catalogue the State’s far-flung
[tide-flowed land] holdings, ... ¥ In response, the
Legislature passed a statute requiring title studies and
surveys of meadowlands.® The resulting dispute over
state claims to ownership of tide-flowed lands led to
lengthy litigation over the state’s method of delineating
the tidal boundary in certain areas.

In 1980, in City of Newark v. Natural Resource Council,?®
the New Jersey Supreme Court upheld the state’s “‘novel
technique of biological delineation instead of using the
traditional tidal mapping program of tide gauging to
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locate mean high-water points in the marsh and survey-
ing to connect those points into a mean high-water
line.

The court emphasized. however, that it was no
deciding what effect the state’s claim maps would have
in later cases to determine title but was simply ruling
that the “‘maps represent a reasonable implementation
of the duty mandated” by the statute calling for surveys
of meadowlands.® Consequently, as of this writing, it is
still not certain whether the state’s controversial
biological approach will be sufficient to prove the state’s
title claims.®

Interestingly, in some areas of tidal marsh near the
open coast, a cooperative project between the National
Ocean Survey and the State of New Jersey disclosed that
a “‘botanical mean high-water line” was landward of the
physical mean high-water line at some points and
seaward of it at other points.®

B. Legal Effect of Physical Changes in the Location
of the Shoreline

[n general, accretion and erosion result in a movement
of the legal boundary between privately owned uplands
and public tidelands in New Jersey.® One decision ap-
plied this rule even where there had been accretion 200
feet seaward of the fixed exterior boundary of a 1915
state riparian grant of tide-covered lands to the then ad-
joining private upland owner. The court stated that the
owner had the right to “alluvion which might thereafter
gradually and impreceptibly attach to the upland.”™®

But New Jersey currently does not allow either the up-
land owner (without some state permit, license or grant)
or the state to gain additional land by making artificial
changes. As stated in the landmark () \eil! case:

*The State cannot acquire interior land by such ar-
tificial works as ditching which enables the tide to ebb
and flow on lands otherwise beyond it. And so too the
riparian owner cannot, today, enlarge his holdings by
excluding the tide.™®

New Jersey’s highest court has expressly refused to
foliow California’s rule that artificially accreted land
belongs to the state or its legislative grantee rather than
the private upland owner.®” Nevertheless, two noted
legal commentators say that *“ where artificial changes
exist, it is necessary to ascertain [the location of| the
mean high-tide line prior to the change in order to deter-
mine who owns the property.”™®

The state’s claim to public rights in some portions of
Atlantic City’s waterfront, ripe for casino development
because of the legalization of gambling, is based on the
contention that the high-water line moved seaward from
its 1852 location due to unauthorized artificial fill. One
critic points out that many state riparian grants of tide-
flowed lands were made to upland owners based on
other, more seaward positions of the line.®

It has been reported that various casino companies,
which needed state permits, paid the state a total of §5
million in settlement of potential state claims rather
than delaying their projects to litigate these questions.*
The 1981 constitutional amendment mentioned above,*!
requiring the state to assert any claim it has to such
Atlantic City lands and other areas that have not been
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Fig. 1. Hotels and casinos line the famed boardwalk at Atlantic City, site of a controversy over whether the public has rights in for-
merly tide-flowed lands. (December 1981 photograph by Atlantic City Convention and Visitors Bureau.)

tidally flowed in the past 40 years, should expedite the
resolution of these boundary problems.

Much of New Jersey's coast is prone to severe erosion.
The state’s Coastal Management Program, citing a 1977
Rutgers University study. identifies 14 examples of high-
risk erosion areas.** The program calls for beach
nourishment projects and, while clearly favoring non-
structural solutions to shoreline erosion problems, con-
cedes that such structural solutions as jetties, groins,
seawalls and bulkheads “‘are appropriate and essential
at certain locations. given the existing pattern of ur-
banization of New Jersey's shoreline. ™

NEW JERSEY’S PUBLIC TRUST DOCTRINE

In 1821 New Jersey’s Supreme Court became one of
the first tribunals to espouse the public trust doctrine.
Ulnder this concept, the public may use tidal waters for
certain purposes regardless of whether the sovereign or
private parties own the underlying lands. However, dur-
ing the second half of the 19th century, the court adop-
ted a more restrictive application of the concept.*

Modern New Jersey court decisions have expanded
the public trust doctrine 1o include recreational use of
and public access to sandy beaches. The 1972 Borough of
Neptune City v Borough of Avon-by-the-Sra*® opinion states
that the public trust doctrine bars a municipality from
discriminating against nonresidents in fees charged for
the use of a4 municipally owned beach.

APRIL 1982

This opinion clearly shows the state Supreme Court’s
liberal attitude toward the scope of the public trust doc-
trine:

“We have no difficulty in finding that, in this latter
half of the twentieth century, the public rights in tidal
lands are not limited to the ancient prerogatives of
navigation and fishing. but extend as well to recreational
uses, including bathing. swimming and other shore
activities.”™’

In 1978 the doctrine was further extended in a deci-
sion that the dry-sand part of the beach landward of the
mean high-tide line is subject to the public trust. The
court ruled that the doctrine ‘“‘requires that the
municipally owned upland sand area adjacent to the
tidal waters must be open to all on equal terms and
without preference,”™® banning any discrimination
against nonresidents of the community.

PUBLIC ACCESS RIGHTS

As demonstrated by the 1972 and 1978 decisions ap-
plying the public trust doctrine to prohibit discrimina-
tion against nonresidents wishing to use municipally ow-
ned beaches,* the New Jersey Supreme Court has
championed the cause of public access to these beaches
rather than waiting for legislative action.

A more difficult legal question—public access to the
ocean across privately owned lands—is now pending in
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the courts. The small resort of Bay Head, whose
privately owned beach is managed by a private improve-
ment association, is the focus of litigation in which the
state’s public advocate seeks to assure public access.*
Promotion of public access is one of the basic coastal
policies in the New Jersey Coastal Management
Program. It calls for linear access along the waterfront
and more waterfront parks.®® The program also sets
forth criteria to be considered by municipalities in
developing additional beach access points, and describes
techniques that may be used to provide access, including
the public trust doctrine, coastal permit review, capital
spending programs and a beach bus shuttle.®

PRIVATE LITTORAL RIGHTS

Although littoral owners in New Jersey are entitled to
the benefit of accretion not produced by their own
actions,” there seems to be a question whether they have
the usual common-law rights of access to the adjoining
tide and submerged lands. In a 1968 decision, the state’s
highest court flatly stated: **The existence of a valuable
[private] property right of access, as such, has been
recognized elsewhere though not in New Jersey.”™*

On the other hand, in an earlier case, dealing with the
rights of upland owners who had received state riparian
grants bounded by state-fixed exterior lines (such as
bulkhead and pierhead lines), the court said *‘such lines
were to be established so as to delineate navigable waters
and that access to such waters was a primary considera-
tion and inherent purpose in grants of land flowed or for-
merly flowed by tidewater.’*

LEASING AND REGULATION
OF COASTAL ZONE LANDS AND WATERS

A. Leasing

The state may lease tide-flowed lands either to adjoin-
ing upland owners or to others upon notice to the
owners.*

B. Regulatory Functions

“In 1914 the [New Jersey| Legislature showed its first
interest in regulating the land areas along tidal waters
when it passed the Waterfront Development Law.”™" The
law, as amended in {975, requires prospective developers
to obtain state approval of “[a|ll plans for the develop-
ment of any water-front upon any navigable waters or
stream . . . or bounding thereon, ... "™ This law calls
for approval for development of any kind, including
“construction or alteration of a dock, wharf, pier,
bulkhead, bridge, pipe line [and] cable.”™® An appellate
court held that the state is not liable for damages for
denying dredging and filling permits under this law to the
holder of a state grant of tide-flowed lands.®

The Hackensack Meadowlands Reclamation and
Development Act, approved in 1969, created the
Hackensack Meadowlands Development Commission.
This state-level regional agency regulates a 3l-square-
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mile area in northeastern New Jersey encompassing part
of the Hackensack River Estuary and related uplands.®
In addition to the preparation, adoption and implemen-
tation of @ master plan for the meadowlands,®® the com-
mission has extensive authority over development and
redevelopment of the area,® working in conjunction with
the Department of Environmental Protection.®

The Wetlands Act of 1970% applies to all coastal
wetlands in the Raritan River Basin, south along the
Atlantic Ocean and north along Delaware Bay and
River.®” The act requires permits for such activities as
draining, dredging. excavation, and removal of soil, mud,
sand and gravel.® The act has been upheld bv the
courts.®

In 1973 the Legislature passed the Coastal Area
Facilities Review Act (CAFRA).™ This law authorizes
the Department of Environmental Protection “'to regulate
and approve the location, design and construction of ma-
jor facilities”” throughout a 1,376-square-mile region em-
bracing coastal resort areas and barrier beach islands.™
Constitutionality of CAFRA has been upheld.”

The New Jersey Coastal Management Program,™
which is being implemented through the coordinated use
of CAFRA and the other existing permit programs, was
developed in two phases. The Federal Government ap-
proved the Bay and Ocean Shore Segment in September
1978 and the entire statewide program in September
1980.

The program is administered by the Divsion of Coast-
al Resources in the Department of Environmental Pro-
tection. The program emphasizes eight basic coastal
policies, including the protection of the coastal eco-
system, the concentration of development in certain
areas and the preservation of open space elsewhere, and
the maintenance and upgrading of energy facilities.™ A
detailed Shore Protection Master Plan was published in
October 1981,
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The Law of the Coast in a Clamshell*
Part VIII: The Oregon Approach

By Perer H. . Grager

Office of the Attorney General,
State of Califurnia
San Francisco, California

sighted the Pacific Ocean at the mouth of the

Columbia River. Before starting their return jour-
ney, the party spent a cold, wet winter at a camp called
Fort Clatsop on what is now the Oregon side of the
Columbia.

From the mouth of the Columbia, Oregon’s scenic
coastline stretches about 360 miles south along the
Pacific.! Although the Lewis and Clark Expedition
helped encourage the settlement of the Pacific North-
west, much of the state’s coast remains undeveloped.
Unspoiled pocket beaches are separated by rugged
headlands, such as Cape Blanco (Fig. 1). The forest-clad
Coast Range rises behind one of the least commer-
cialized and industrialized seashores in the nation.

In 1966, more than a century and a half after the
Lewis and Clark Expedition, an incident occurred about
30 miles downcoast from Fort Clatsop that dramatically
affected Oregon’s contemporary legal approach to the
coast. William G. Hay and his wife, owners of a motel in
Cannon Beach, fenced off part of the dry-sand area of
the beach near the motel for the exclusive use of their
guests.

Thart action triggered both the enactment of the 1967
Beach Law? declaring the public’s rights to use the coast
seaward of the “vegetation line’® and a landmark 1969
Oregon Supreme Court decision* barring the Hays from
enclosing the dry-sand area in front of their motel.

The Beach Law and the court’s ruling exemplify the
Beaver State's subordination of private rights to the
general public’s use of the dry-sand beach. A similar
concern over controlling development along the coast is
reflected in the fact that Oregon was the second state in
the Union to have a federally approved coastal zone
management program.

l Atk 1N 1805 the Lewis and Clark Expedition first

TITLE TO LANDS WITHIN
THE COASTAL ZONE

The Oregon Coastal Management Program defines
the state’s coastal zone as extending “from the Wash-
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ington border on the north to California on the south,
seaward to the extent of state jurisdiction as recognized
in federal law, and inland to the crest of the coastal
mountain range.”® These coastal zone lands may be
divided into uplands, tidelands and submerged lands.®

A. Uplands

Most of Oregon’s coastal zone uplands are privately
owned, with titles originating in Federal Government
grants. But, as the state’s highest court pointed out, the
strip of littoral lands seaward of the line of vegetation,”
commonly called the dry-sand area, historically has
been assumed to be “‘public property” by both the
general public and the private landowners.®

In fact, this assumption seems to be one of the under-
pinnings for the court’s controversial 1969 decision in
State ex rel. Thornton v. Flay.® Resurrecting the ancient
English legal doctrine of custom, the court said that the
public has a recreational easement in privately owned
uplands between the vegetation line and the mean high-
tide line.™

In addition to those public rights to use the dry-sand
area that may exist under the Thornton decision,'! private
upland ownership is subject to various state regula-
tions.'?

B. Tidelands

On February 14, 1839, upon its admission to the Un-
ion, Oregon became the owner of the tidelands within its
borders,' with the same sovereignty and jurisdiction
over these lands as the original states under the equal-
footing doctrine.’* The state still owns most of the
tidelands along its Pacific Ocean coast.

Some early Oregon laws permitted the sale of
tidelands into private ownership,'® but since 1947 state
agencies have, in general, been prohibited from convey-
ing such lands.'®

Current statutory law declares that, excluding
tidelands sold before 1947, “the shore of the Pacific
Ocean between ordinary high tide and extreme low tide,
and from the Oregon and Washington state line on the
north to the Oregon and California line on the south”
constitutes a ‘‘state recreation area.”" In earlier laws,
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Fig. 1: Aerial view of Cape Blanco, Oregon. This headland is one of the most westerly points in the contiguous United States.
(Photograph courtesy of the Water Resources Center Archives, University of California, Berkeley.)

dating from 1899, the occan shore had been declared a
public highwayv '

€. Submerged Lands

The Submereed Lands Act of 1933 confirmed
Orevon's title to submerged lands within a 3-
veographical-niule strip in the Pacilic Ocean.

DETERMINATION OF TIDAL BOUNDARIES

A. Upland/Tideland Boundary

Current Oregon statutory law refers 1o the line of “or-
dinary high tde™ as the landward boundary of state-
owned tidelands<® Administratively. the Division of
State Lands equates this statutory term with the line of
mean high water as defined by the National Ocean Sur-
vev, and state publications contain diagrams consistent
with this approach®

Orevon has had litde recent appellate case law on
tdal boundarie<® bhut a 1972 federal court decision®
notes that both the state and the private parties in the
littwation in that court agreed to recognize the United

JULY 1982

States Supreme Court’s 1935 Borav rule.® Under that
rule, the mean ol o/l the high waters over an 18.6-year
tidal cvele is used as a udal datum.

The state courts have been less precise in defining the
upland/tideland  boundary. For example, in 1959
Oregon’s highest court, c¢iting many decisions that the
state “upon its admission into the union acquired title to
the foreshore that then lay between the ordinary high
and low water marks,” defined udelands as ‘‘lands
usually or ordinarily covered and uncovered every 24
hours by the action of the tides,”™ without referring to
any tidal datum.

However. despite some lack of clarity in the case law
as to the precise method of locating the upland/tideland
boundary for purposes of determining ownership of
property. Oregon has a definite line demarcating the
dry-sand arca that may be subject 1o public use and in
which private littoral owners” rights are limited.?® As a
result of the 1967 Beach Law® and the 1969 Thornton
decision ® concerning publie rights in the dry-sand area,
the vegetation hine has assumed increasing importance.
The location of this line, defined by statute and surveyed
generally at an elevation of 16 feet,® is subject to
periodic adjustment ™
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B. Legal Effect of Physical Changes in the Location
of the Shoreline

Generally, Oregon follows the usual rule that the legal
boundary between uplands and tidelands shifts with ac-
cretion and erosion as distinguished from avulsion.”

In litigation between the state and a private upland
owner, what is the legal effect of artificial changes in the
shoreline caused by the owner? In one case, a riparian
owner dredged a perpendicular bank of a tidal river,
creating a more gradual slope. The result: a narrow strip
of tidelands was formed in a previously upland area. In

Shoreline Changes:

Like oceanographers and coastal engineers,
legislators and judges recognize that coastal
processes change the physical location of the
shoreline. But some of the legal terminology used
in statutes and court decisions to distinguish be-
tween the kinds of changes may confuse readers of
“The Law of the Coast in a Clamshell.”

To help non-attorneys understand how the law
classifies shoreline changes, here are brief defini-
tions of some key legal terms.

ACCRETION

Accretion is the gradual, imperceptible addition to
littoral or riparian land of solid material by water.
The result, of course, is that dry land forms in an
area previously covered by water and the shoreline
moves seaward.

What does the law mean by “imperceptible’?
The United States Supreme Court in 1874 said
that the legal test of “imperceptibility” is “that
though the witnesses may see from time to time
what progress has been made, they could not per-
ceive it while the process was going on.”

The manner in which the sand, sediment or
other material is deposited, not the extent of the
laad gained, is the critical factor.

The accreted land is termed aflurion (sometimes
spetled “alluvium”). Although the word “allu-
vion” refers to the deposit, while “accretion’ more
precisely denotes the process, the two terms are of-
ten used synonymously.

In general, property boundaries change with ac-
cretion and the upland owner gains title to the
newly formed land. Some jurisdictions, however,
follow this rule only when the accretion is due en-
tirely to natural causes.

EROSION
Erosion, the converse of accretion, is the gradual,

imperceptible wearing away of littoral or riparian
land. As a result, the shoreline moves landward.
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an alternative holding to its principal ruling, the state’s
highest court said that “‘the artificial change in the con-
tour of the left bank could be treated as an avulsion, and
that if it were an avulsion the state would not acquire ti-
tle by virtue of the change. ™

Erosion constitutes **a major hazard along the Oregon
coastline,"” according to a recent state report.® The 1978
amendments to the Oregon Coastal Management
Program summarize the implementation of comprehen-
sive erosion management policies by state and local
governments.®

A Legal Lexicon

The courts apply the same test of “‘impercep-
tibility” to determine whether erosion has oc-
curred. Generally, property boundaries change
with erosion, the upland owner losing title to the
previously dry land.

RELICTION

Reliction (sometimes spelled “dereliction™) is
the gradual recession of water formerly covering
land, leaving dry land. The practical effect thus is
the same as in accretion and the same rule applies
as to property boundary changes.

The terms ‘‘accretion” and ‘“‘alluvion” are
sometimes used interchangeably with the word
“reliction.”

SUBMERGENCE

Submergence, the converse of reliction, denotes
the gradual disappearance of land under water and
the formation of a navigable body of water over it.
Consequently, the effect is the same as in erosion.

AVULSION

Avulsion refers to sudden, perceptible changes in
the shoreline or the bed of a river.

The law generally treats avulsive changes dif-
ferently from the slower processes of accretion, ero-
sion, reliction and submergence. In some jurisdic-
tions, artificial filling by an upland owner is deemed
to be the same as an avulsion.

Physically, avulsive changes may result in either
a gain or loss of littoral or riparian land. However,
the law generally freezes the location of the
property boundary where it was before the avul-
sion.

Most avulsion cases involve violent alterations in
rivers, but rapid coastal changes caused by earth-
quakes, hurricanes or similar severe natural
phenomena may be characterized as avulsive.

©1982—Peter H. F. Graber
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Although not a boundary case. one recent decision is
noteworthy. In this litigation, the plaintffs discovered
severe erosion problems after entering into a 99-year
lease of beachfrom property. The court. in a decision
departing from the traditional caceat empior (“let the
buver beware') approach. ruled that a land developer
can be held liable for negligence if he fails to exercise
reasonable care to ascertain whether homesites offered
{or long-term lease or sale may be subject to such erosion
and unfit for residential use.®

OREGON’S PUBLIC TRUST DOCTRINE

Unlike courts in California.®® Florida® and New
Jersey.® the Oregon Supreme Court has relatively
narrowly applied the public trust doctrine to tidelands
and adjoining uplands.”

The court held in 1979 in Moarse v. Oregon Division of
State Lands*® that this doctrine does not prevent landfills
in estuaries for nonwater-related public uses. The case
involved a permit to fill 32 acres of Coos Bay for an air-
port runway extension. After the Morse decision, the fill
and removal statute was amended to codify the court’s
interpretation of the public trust doctrine.*!

There is language in A orie that could be construed as
indicating that Oregon’s public trust doctrine does not
encompass all recreationa! use of tidelands. The court
suggested that “very casual navigation of the recrea-
tional kind’*? would not be a sufficient public use of the
bay's waters on which 10 base denial of a fill permit ap-
plication.

Despite this language, it would seem likely that future
Oregon decisions involving coastal tidelands will adopt
the more liberal approach reflected in cases relying on
the public trust concept to uphold public recreational
use of lakes and rivers.*

PUBLIC ACCESS RIGHTS

Oregon’s legislators and courts have actively en-
couraged public beach access through the enactment of
the 1967 Beach Law** and decisions such as State ex rel.
Thomton v. Hay

State coastal access publications call the Beach Law
“the central law establishing public rights to dry sand
beaches of the ocean shore...’* and assert that
*“|a]lthough only approximately half of the Ocean Shore
area*’ is in public ownership, all of it is open to public access
by statute . .. 7

In the Beach Law, the Legislative Assembly expressly
declares that it is Oregon’s public policy to

‘... forever preserve and maintain the sovereign-

ty of the state . . . over the ocean shore of the state

from the Columbia River on the north to the

Oregon-California line on the south so that the

public may have the free and uninterrupted use

thereof . . . [and where the public’s use of the
ocean shore] has been legally sufficient to create
rights or easements in the public . . ., that it is in
the public interest to protect and preserve such
public rights or easements as a permanent part of
Oregon’s recreational resources.’™®
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The Beach Law’s constitutionality has been upheld
by both state®® and federal®® courts.

Since passage of the Beach Law. it has been the State
of Oregon’s goal to provide public beach access sites “at
intervals between 1': to 3 miles. or to major areas inac-
cessible from other access points because of intervening
promontories or other barriers.”?

The Beach Law contemplates the creation of public
rights or easements in privately owned uplands below
the vegetation line through the legal concepts of dedica-
tion and prescription. However. as already pointed out,
the Oregon Supreme Court’s 1969 decision in Stale ex rel.
Thorntin v, Hay® reflects a novel application of the
venerable doctrine of custom to assure public access to
the beach.

At common law, seven requirements had to be
fulfilled before a cusiom could be recognized as law
The Oregon court in Thoraton deftly parried the first
requirement—that the custom must be ancient— by
modifying the English law to adapt it to this country and
by crediting the Indians with using the dry-sand area
before Oregon was settled by Europeans. In England the
test of what is ancient is a use so long established *‘that
the memory of man runneth not to the contrary™; that in
turn is interpreted as meaning the custom must have
begun before the coronation of Richard I in 1189.%* The
Oregon court overcame this apparent hurdle by rephras-
ing the English test:

* ... This case deals solely with the dry-sand
area of the Pacific shore, and this land has been
used by the public as public recreational land ac-
cording to an unbroken custom running back in
time as long as the land has been inhabited.

“...80 long as there has been an institu-
tionalized system of land tenure in Oregon. the
public has freely exercised the right to use the dry-
sand area up and down the Oregon coast
for . . . recreational purposes . . ..
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‘... lf antiquity were the sole test of validity of
a custom, Oregonians could satisfy that require-
ment by recalling that the European settlers were
not the first people to use the dry-sand area as
public land.”®®
By invoking the historic concept of custom, the court

clearly was seeking to assure the public right of access to
tidelands while avoiding the case-by-case, parcei-by-
parcel approach necessary under the implied dedication
doctrine sanctioned by California® and Texas® courts.

The Thornton decision cites with approval the
language in the Beach Law codifying ‘‘a policy favoring
the acquisition of public recreational easements in beach
lands,””® but states that “it is unlikely that the landown-
ers thought they had anything to dedicate, until 1967,
when the notoriety of legislative debates about the
public’s rights in the dry-sand area sent a number of
ocean-front landowners to the offices of their legal
advisers. ™

Although the Thornton case involved only one parcel,
the geographic scope of the ruling is not clear. The deci-
sion arguably could be construed as applicable to the
dry-sand portion of a// of Oregon’s beaches because of
the court’s statement that *[o]cean-front lands from the
northern to the southern border of the state ought to be

19



Erratum 1n ¢“Part VII:
The New Jersey Approach”

In the last article in this series, “* The Law of the Coast
in a Clamshell: Part VII: The New Jersey Approach,”
Shore & Brach, Vol. 50, No. 2, April 1982, pp. 9-14, one
of the references contained an error.

Page 13, note 9, 17th line, should read as follows:
tides, and “"low marsh,” lying beloic the mean high-tide
line and uboiv the mean low-tide line,

As corrected, therefore, the complete sentence and
citation, referring to a discussion of marshland classifi-
cation in a law review article by Porro & Teleky,
Marshland Title Dilemma: A Tidal Phenomenon, 3 Seton
Hall L. Rev. 323 (1972), should read as follows:

These legal commentators, noting there are about
244,000 acres of marshland in the state, underscore the
difficulty of classifying this land as either upland or
tideland by differentiating between ‘‘high marsh,”
located abore the mean high-tide line and covered by
tidal waters during the spring and extraordinary tides,
and “"low marsh,” lying brlore the mean high-tide line
and abore the mean low-tide line. through an analysis
of the marshland biota. /4. at 332-333.

treated uniformly.”® However, such a sweeping applica-
tion would seem to raise serious constitutional questions
as well as running counter to some of the elements of the
traditional concept of customary rights.

When beach access cannot be obtained through such
legal theories as custom, implied dedication or prescrip-
tion, the Beach Law empowers the state’s Department of
Transportation to ‘‘acquire ownership of or interests in
the ocean shore or lands abutting, adjacent or con-
tiguous to the ocean shore . . . for state recreation areas
or access to such areas where such lands are in private
ownership.”*?

PRIVATE LITTORAL RIGHTS

Generally, private upland owners in Oregon have the
usual littoral rights of access to the waters beneath the
adjoining tide and submerged lands, but it appears they
must now share these rights with members of the public.

As recently as 1956, it was held that a private upland
owner enjoyed a right different from that of the public, a
common-law ‘¢ ‘property right [of access to the adjoin-
ing waters| analogous to an abutting owner’s right of
access to a highway. . ..’ 7* However, the 1967 Beach
Law® contains a legislative declaration that the dry-
sand area seaward of the vegetation line may be subject
to a public recreational easement, and the Oregon
Supreme Court’s 1969 Thornton decision® arguably can
be construed as holding that there is such an easement
along the entire coast under the doctrine of custom.
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Moreover, the Beach Law provides, in general, that
anyone wishing to build an “improvement " seaward of
the vegetation line must apply for and obtain a state
permit.” This requirement is based on a legislative
finding that such control is necessary

“to protect the state recreation areas..., to

protect the safety of the public using such areas,

and to preserve values adjacent to and adjoining
such areas. the natural beauty of the ocean shore
and the public recreational benefit derived there-
from ... ™
The Parks and Recreation Division administers the per-
mit procedure.®®

LEASING AND REGULATION
OF COASTAL ZONE LANDS AND WATERS

A. Leasing

The Division of State Lands is empowered to lease
state-owned tide and submerged lands for various pur-
poses, including the exploration and production of oil,
gas and other minerals.” In one interesting case arising
out of a state lease of tidelands surrounding an island in
a tidal river, the Oregon Supreme Court said that the
lessee rather than the owner of the island would have the
right to drive pilings below the low-water mark and to
moor logs in the water.”

B. Regulatory Functions

Use of coastal zone lands. particularly seaward of the
vegetation line, is highly regulated in Oregon. In addi-
tion to the permits for improvements required under the
Beach Law,™ state permits must be obtained before
dredging in and filling navigable waters, including
waters beneath tide and submerged lands.™

Comprehensive land-use planning in the coastal zone
had its roots in a 1971 statute creating the Oregon
Coastal Conservation and Development Commission.™
The commission was directed to prepare a proposed
plan to preserve and develop coastal zone resources.

In 1973 legislators passed the Land Use Planning Act
calling for state and local agencies to adopt comprehen-
sive plans.™ This law established the Department of
Land Conservation and Development,” which was re-
quired to draw up statewide goals and guidelines for
use by state and local governments preparing, adopting
and amending comprehensive plans.” The act also
created the Land Conservation and Development
Commission,” which was mandated to approve these
goals and guidelines. Specific adopted goals relate to es-
tuarine areas, tide, marsh and wetland areas, and
beaches and dunes.™

In May 1977 the Oregon Coastal Management
Program became the second such program in the United
States to gain federal approval.®* The program, which
was amended in 1978, is administered by the Depart-
ment of Land Conservation and Development. Under
this program, local comprehensive plans, which must
meet the statewide goals established pursuant to the
Land Use Planning Act, are being developed.®

SHORE AND BEACH
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I$hitney, 6 Cal. 3d 231, 98 Cal. Rptr. 790, 491 P.2d 374 (1971), see
the third article in this series, Shore & Brach, Vol. 49, No. 2, April
1981, pp. 22.23.

For a brief discussion of Florida cases. see the fourth article in this
series, Shore & Brach, Vol. 49, No. 3, July 1981, p. 16.

For a brief discussion of New Jersey cases, including Bereugh of
Neptune City v. Borough of Avon-by-the Sea, 61 N.J. 296, 294 A.2d 47
(1972), see the seventh article in this series, Shore & Beach, Val. 50,
No. 2, April 1982, p. 11.

Under the public trust doctrine, the public has the right to use
tidal waters irrespective of whether the underlying lands are
publicly or privately owned. The Oregon court’s decision in State
ex rel. Tharnton v. Hay, supra, 254 Or. 584, 462 P.2d 671, was based
on the theory of custom rather than the public trust doctrine. See
*Public Access Rights,” nfra. However, in the opinion of one of

40,

41,

42.

43

44,

45.
46.
47

48.

49.

56.

57.

58.

the justices, wha specially concurred in the result. the [horntin
decision should have been based on the doctrine ol v pubivum
instead of the doctrine of customary rights. 234 Or. ar 000, 302
P.2d at 678, Juy pechlicwm is acterm used by jurists and legal scholars
to refer to the public rights in navigable waters.

285 Or. 197,590 P.2d 709 (1979). For earlier related decisions, see
Morve vo Durvion of State Landy, 31 Ors App. 1309372 P 20 1073
(1977, Marse v, Oregon Drzeston of State Lavels. 34 Or. App 383, 581
P.2d 520 {1978).

Or. Rev. Stat. § 341605 ¢ vy as amended by Ch. 564, 1979 Or.
Laws 704, For critical legal commentaries on this statutory change
and the 1979 Aury decision. see Comment, 10 Env. L. 075 (1980);
Comment, Laing Water Revnrer Fill und Removal Kestrictions, 16
Willamette L.Rev. 339 (1979).

More v. Oregan Divvsian of State Lands. wupra. 285 Or.at 201, 590
P.2d at 711. (Footnote omitted.)

See cases cited in State vx rel. Thurnton v [y, cpra, 253 Or.at 0004
601, 482 P 2d at 679 (Denecke. J., specially voncurring); McLen-
nan. wupra, note 4. 4 Env. L. at 328-3300 The court could cite
various statutory provisions and the Oregon Coastal Management
Program, as well as lake and river case law, to support such a rul-
ing.

Ch. 601, 1967 Or. Laws 1448, The Beach Law. which was amend-
ed in 1969, Ch. 601, 1969 Or. Laws 1370, now is codified at Or.
Rev. Stat. § 390.605 ¢/ irq. See generally McLennan. wupra. note 4,
4 Env. L. at 336-338, 363364, Shorefrant Acceys, onpra. note 1 at 13-
27,

254 Or. 384, 462 P.2d 671.

Shorefront Aceess, supra, note 1, at 15

*Ocean shore is defined in the Beach Law as meaning ““the land
lying between extreme lue tide of the Pacific Ocean and the [ine of
cegetation as established and described ... " Or. Rev. Stat
§ 390.605(2). (Emphasis added.) The ocean shore thus contains
both tidelands and an upland strip.

OCMP Am., wpra, note 21, “Shorefront Access and Protection,”
. (Emphasis added.) See also OCMP. .upra, note 3. at 1.
However, litigation may arise in certain areas where private lit-
toral owners have acted to prevent the public from gaining access
across their uplands to the adjoining tidelands or from otherwise
using the uplands.

Or. Rev. Stat. § 390.610(1). (2). The Beach Law’s policy of public
access expressly refers to public rights or easements in that portion
of the privately owned uplands within the ocean shore. t.e.,
seaward of the vegetation line. See definition of “'vegetation line™
(16-foot contour line), wupra, note 7.

. In State Frghreay Commussion v. Fudez, 261 Or. 289,292 n.2, 401 P.2d

T178 1172 n.2 (1971) (state’s denial of application to complete
construction of road and revetment on drv-sand beach upheld.
the Oregon Supreme Court said that its decision in State ex rel.
Thornton v. Ly, supra, 254 Or. 584, 462 P.2d 671, disposed of the
constitutionality of the Beach Law.

. In Hay v. Bruno, supra, 344 F.Supp. 286, the United States District

Court for the District of Oregon rejected the argument by the same
private landowners who lost the Thomton case in the state Supreme
Court. The owners argued that Thomton, coupled with the enact-
ment of the portion of the Beach Law (Or. Rev. Stat.
§ 360.610(3) ) vesting a public recreational easement in the dry-
sand area, violated the constitional prohibition against the taking
of private property without just compensation.

. Sharefront Access, upra, note 1, at 19. See also OUMP Am., wupra,

note 21, “*Shorefront Access and Protection,” |

. 254 Or. 584, 462 P.2d 671. See brief discussion under “Title to

Lands Within the Coastal Zone,” supra.

. Blackstone said that a valid custom would be found if the practice

was (a) ancient, (b) continuous and uninterrupted. (c) peaceable
and free from dispute, (d) reasonable, (e) limited in scope, and {f)
consistent with other customs. | W. Blackstone, Commentaries
*75-*78 (Cooley’s 3d ed. 1884).

. This test is also referred to as "‘time out of mind or the memory of

man.” 1 W. Blackstone, mpra, note 34, at *76; Chapman v. Smuth, 28
Eng. Rep. 324, 326, 327 (Ch. 1754).

State ex rel. Thornton v. flay, supra, 254 Or. at 593-598, 462 P.2d at
676-678. (Footnote omitted.)

For a brief discussion of (in v. City of Santa Crug and Dietz v. Aing,
2 Cal. 3d 29, 84 Cal. Rptr. 162, 465 P.2d 50 (1970), see the third
article in this series, Shore & Brach, Vol. 49, No. 2, April 1981, p.
23.

For a brief discussion of Semway Co. v. Attorney General, 355 SW. 2d
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923 (Tex Civ. App. — Houston 1964, wnt 1efd n r.e ). see the Afth
article in this series. Shore & Brach Vol 49, No. 4. October 1981,
p. 28

234 Or. at 594, 462 P 2d at 670 The cited siatute is Or. Rev. Sta
& 390 610

254 Or. at 592-5303, 462 P.2d at 075

254 On. ar 593 462 P.2d ar 676 For a legal commentator s
cniticism ol a broad interpretation that the court’s rubing applies to
al beaches in Oregon. see Comment. Mdddne Aovres 1o Beachen 22
Stan. L Rev. 504, 3R4-5K5 (1970 See also Comment. The Englind
Doctrne of Custorn i Oregon Propeety Lawc. State ex el Thornton i oy,
4 Emv. L 383 (1974). The Oregon Supreme Court applied the
7 hornten rule in another locale in which the trial court found a dryv-
sand area had been used by the public for recreatnional purposes
since 1899, Srarr fhiehreay Commesion v. Fultz, supra, 261 Or. 2K9,
491 P.2d 1171, However. it has been held that the recreational
easermnent will not be judicially recogmzed under the 7hornton rule
in areas landir avd of the vegetation line The state’s Highway Com-
mission attempted 1o assert public recreational richts in the
privately owned sand dunes aho:  the vegetation line, but the Cournt
of Appeals held that such rights had not been established under
various legal theories. State Highivay Commussion v. Baumar, 16 Or.
App. 273, 517 P.2d 1202 (1974). With respect 1o the doctrine of
custom. the court pointed out that there was no evidence that
proved that similar privately owned dune areas along the Oregon
coast had been customarily used for recreational purposes. See
rclated prior case. State ex rel. Johnson v. Bauman. 7 Or. App. 489,
492 P.2d 284 (1971) (attorney general has no authority to bring
suit to declare public recreational easement in privately owned
oceanfront land)

Or. Rev. Stat. § 390,630

ArCarthy v. Cone Head Timber Ca., 208 Or. 371, 387.388, 302 P.2d
23K, 240 (19501, discussed in Comment, The Right of Aceess to
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Nacwakds Waters by Ripanan Land (uner, 3 Willamerte L.} 63, 63
06 (1964)

Or. Rev. Stat. § 390.605 #f g, See **Public Access Rights.” supre

254 Or. 584, 402 P.2d 671. See " Title 10 Lands Within the Coastal
Zone™ and “Public Access Rights.” supra.

This term is defined as including “'a structure, appurienance or
other addition. modification or alteration consiructed. placed or
made on or to the land.” Or. Rev. S1at § 390 605 1)

(O Revo Stat §§ 390 040, 390,650, 390,635, 390,658

1. Rev. Stat. § 390.64(01)

(. Rev Star §8 390.650, 390,655,

Or. Rev. Stat. §§ 273551, 274.011 ¢ sy, 274703 o1 ey

Sl Tuge & Bargr Coox . Cilwnbua-Pacitie Torerng Carg . 250 O 612,
637-044. 343 P.2d 205, 217-220 (1968) However, the lease wis
held invalid under the facts of the case.

Or. Rev. Stat. § 390,605 ¢f sey. See " Private Littoral Right<.”

wifra

O Rev. Star, §541.605 ¢ vy See "Oregon’s Public Trust Doc-

trine.” supra: MeKenna, e, note 4.4 Env. Lo ar 3531350, Com-
ment., spra. note 41,10 Env. L 673, Comment. supra. note 41, 1o
Willamette L. Rev. 339

. See McKenna. supre. note 4, 4 Env. L. at 368-36%. This commis-

sion no longer exists.

. Ch 80,1973 Or. Laws 127.
76.
77.
78.
79

Or. Rev. Stat. § 197.075 ¢1 seq.

Or. Rev. Stat. § 197.225.

Or. Rev. Stat. § 197.030 «f seq.

Or. Rev. S1at. § 197.230; OCMP, supra. note 5, at 7-8, 23-27, 343-
349.

The program was prepared prursuant to the federal Coastal Zone
Management Act of 1972, 16 U.S.C. § 1451 ¢f seq.

As of February 1982, of Oregon’s 42 coastal jurisdictions, three
had plans approved by both federal and siate authorities and two
others had plans approved by the state.
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The Law of the Coast in a Clamshell*
Part IX: The Louisiana Approach

By PeTER H. F. GRABER

Office of the Attorney General,
State of California
San Francisco, California

0DAY's LoUIstana coustal law reflects many di-

I verse elements, ranging from ancient Roman

legal doctrines on communal ownership of the
seashore to 31 years of litigation in the United States
Supreme Court hetween the Federal Government and
the state affecting their revenues from the Union’s most
extensive offshore oil und natural gas operations.

By a quirk of history dating from the Louisiana
Purchase in 1803, Louisiana is the only state to {ollow
the early Roman law of communal ownership of the
seashore and of tidal boundaries.! This boundary rule
has been criticized because the state adjoins the open
seas of the Gulf of Mexico, not the landlocked and
virtually tideless Mediterranean Sea, where the Roman
law originated.

The Bayou State’s courts have struggled with apply-
ing the rule along a largely marshy open coast? and in
deciding whether such bodies of water as Lake Pont-
chartrain are arms of the sea instead of true inland
lukes.3

For more than three decades, the state and the Federal
Government have engaged in a bitter legal dispute over
how far Louisiana’s jurisdiction over submerged lands
extends into the Gulf.* The prize: a huge pool of petro-
leum, now heing tapped further and further seaward of
the state’s Supreme Court-adjudicated boundary

With New Orleans already the nation’s second larg-
est port,t Louisiana is truly in the vanguard of new
shipping technology. Superport, a massive deepwater
terminal off the state’s coast, may represent the wave of
the future for handling the fruits of offshore petroleum
dritling.’

TITLE TO LANDS WITHIN
THE COASTAL ZONE

Louistana’s coastal zone is defined in the State and
Local Coastal Resources Management Act of 1978 (Act
361) as “the coastal waters and adjacent shorelands
within the boundaries of the coastal zone . . . which
are strongly influenced by each other, and in proximity
to the shorelines, and uses of which have a direct and
significant impact on coastal waters.”’8 The landward
boundary is aline administratively delineated in accord
with the act?

16

The coastal zone, which includes all or part of 18
parishes (counties), ' may be divided conveniently into
uplands. udelands and submerged lands. !

A. Uplands

Most of the state’s coastal zone uplands are privately
owned,'? with chains of title originating from the Fed-
eral Government and the predecessor French and Span-
ish governments.!3 The seaward boundary of the upland
parcel may depend on the source of title to the parcel }

Louisiana has more than a quarter of the nation’s
coastal wetlands,' extending “from the Sabine River
on the west to the Pearl River on the east and [includ-
ing] most of the land south of [the Interstate highway
linking Lake Charles. Baton Rouge and New Orleans]
to the Gulf of Mexico across the entire state. !¢

The state's wetlands areas have been characterized as
a “battleground” between the competing interests of
developers and environmentalists.!? Recently, how-
ever, some proposals to mitigate the loss of wetlands
have been approved, and these plans now are being
implemented.'® Nevertheless, the seashore is still erod-
ing due o both natural and manmade causes.””

B. Tidelands

Under the equal-footing doctrine,?® Louisiana as-
sumed title to the tidelands within its borders upon its
admission to the Union on Apnl 8, 181220 The
Department of Natural Resources manages the state-
owned tidelands.”?

C. Submerged Lands

The dispute over ownership and control of Louisia-
na’s oil-rich offshore lands seaward of the tidelands has

SThoy s the minthinaenies of articles preventing a capsule version of the contemparary
ltawe of the coast for non-attomess. The article hrefly summarizes certam aspecls oS the
comvtitutional, statutors and cave law of the State of Faueviana concesmng the s oastal zone,
aeth emphavis on the state’s rules of law fos dal boundury detevmamater. Space imatatons
preciude an in-depth anaivsis of many of thewe topacs or any discissiun of related matiery
Theriewsexpressed anthovand the other a1 les i the venies da not necessartly replect those
af the Offtce of the Attorney General, State of Californa. or any other agency of the State of
Califarnig. ® 192 by Prier [ F Gaaber The authorahouassertvcopynaght protection for the
first eaght artecles in the senes.
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cmhbrotled the state and Federal Government for decadees,
In 1937 the state enacted legislation in an anempt 1o
expand its coastal boundiny seawnd 27 miles in the
Gulf of Mexico®

The Supreme Court in 1950 applied its carlier deci-
sion involving California® 1o Louisiana. The comnt
held that the Federal Government instead of the state
has paramount rights in the submerged lands, includ-
ing full dominion over otl and other 1esources i the
underlving soil =

Congress reacted 1o the Supreme Court decistons
against Lowsiana and other coastal states by passing
the Submerged Lands Actof 19555 Under this act, the
Fedaral Government aclinguished 1ts ttle cliims o
submerged Lands within the boundantes of a state when
it joined the Union or as previoushy approved by Con-
gress, but not extending more than 3 marme leagues (9
geographical miles) for Gulf states,

However, this statute fatled to resolve Louisiana’s
dispute with the Federal Government over the territor-
1al sea. In 1960 the ULS. Supreme Court rejected the
state’s claim to a 9-mile-wide belt, ruling that it was
entitled to only 3 miles.?” Nine years later the justices
again thwarted Louisiana’s “effort to maximize its te1-
ritortal ownership,” in a case ruling against the siate
on “two questions of critical importance for under-
standing the legal implications of coastal erosion’™;

“First, the Court decided that international law must

be applied to determine Louisiana’s coastline, The net

cffect of this decision was 1o minimize Louisiana’s

offshore claims. Sccond, and more important, the

Courtdeclared Louistana’s coastline to be ambulatory.

This means Louisiana’s baseline (from which the terri-

tortl sca 1s measured) can move landward as the coas-

tline erodes, depriving Louisiana of substantial off-
shore o1l revenue.”

For Lousiana, the financial stakes in this lengthy,
bitter controversy have been huge. As offshore drilling
technology advanced, allowing oil and gas exploration
and production fiom rigs further offshore, the amount
of money in the petroleum pot expanded.dramatically.

While the oniginal 1950 Louisiana decision “con-
cerned ‘approximately $42,000,000 in cash bonuses and
rentals, and over a million dollars in royalties,” {by the
tume ol the 19649 Louisiana decision, the contestants
vied for over one billion dolars which had accumu-
lated in escrow since 1956,"2

DETERMINATION OF TIDAL BOUNDARIES

A. Upland Tideland Boundary

Louisiana’s civil-law heritage is reflected in 1ts rules
on the legal boundaries between privately owned
uplands and sovereign lands underlying tidal waters.
Louisiana still {follows the ecarly Roman law, which
proclaimed the sea and the seashore res communes, o
“common toall,” and not subject 1o private ownership.3¢

Article 451 of the Loutsiana Civil Code, as revised in
1978, states: “*Seashote is the space of land over which
the waiters of the sea spread in the highest ude of the
winter scason.” This provision is substanually the
same as in carlier Liws dating back 1o 1808, a decade

OCTOBER 1982

before Loudstana's starchood ¥

Theoretically, therelore, Louisiana has a more land-
ward private public tidal boundary hine than the
majority of the coastal states, which follow the Enghish
common-law principle, 7.0, that the ovdinary high-
water nunk (o1 the line of mean high water) is the
boundiuny.® The only states with siimilinly landward
boundaries are Hawaii, with its unusual aboriginal
concept that the boundary is marked by the upper
reaches of the wash of the waves ** and parts of Texas,
where the Hne of mean higher high water is used when
the luoral pascel's tide originates from a pre-1840
convevanee

Use of the “highest tide of the winter season™ as
Loulsiana’s property houndary has been enncized by
some legal writers. A 1954 comment states: “This [code}
provision, thoughtlessly borrowed from the Roman
Liaw, 1s obviousty ill-suited to Louisiana, where a coas-
tline of marsh lands, and higher water in the summer
than in the winter season, are the usual occurrence. '™
Noting that modern French and Spanish civil codes use
the highest tides of the year, not just the winter, to
determine the boundary, the eritique concludes:

“With these different conceptions of seashore in mind,
itis difficult 10 see why the drafiers of the Louisiana

Civil Code of 1808 chose to Tollow the Roman defini-

tion, which was applicable 10 the landlocked and

almost tideless Mediterranean, but which did not sure
the needs of Louisiana, bordering as it does on the open

Gulf. Article 451, however, clearly consecrates the

Roman rule in Louistana.”

Louisiana’s courts have construed *‘the waters of the
sea’” as meaning that portion of the sea that washes the
open coast, but excluding the “combined saltand fresh
waters which at high ride overflow the banks of an
adjacent bay, bayou or lake.”’*® To be part of the statu-
tory “'scashore,” the lands must be “'directly overflown
by the tides™; consequently, “‘not all lands subject 10
tidal overflow are ‘seashore’.”’?®

The Louisiana Supreme Court has also held that
Lake Pontchartrain, the large body of water along New
Orleans’ northern flank, is an arm of the sea. and thus
subject to the “open coast’’ rule.#* This concept, which
affects the legal consequences of accretion to the lake's
shores, has been criticized. It has been pointed out that
the “‘shores are certainly not part of the ‘open coast,’
nor are its waters saline, or affected by the tides to any
serious degree.’'?!

While the old Roman legal principle embodied in
Article 451 of the Civil Code has been generally applied
along the open coast, one of the Lake Pontchartrain
casesi? has been cited by some authorities for the propo-
sition that upland parcels stemming from French and
Spanish grantsare bounded by the ordinary high-water
mark instead of the line of “the highest tide of the
winter season.”"

B. Legal Effect of Physical Changes in the Location
of the Shoreline

Unlike other coastal states, Louisiana does not give
the private tittoral owner the benefit of any accretion,
whether natural or manmade, to his upland; “any

17



Fig. 1 Aerial view of Grand Isle, one of Lavisiana’s barrier shoreline recreational areas, the island also serves as
islands, which help protect the marshy coast from a base for the offshore oil industry and as a fishing
erosion. Containing one of the state’s favorite port. (Photograph by U.S. Army Corps of Engineers.)
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acaretions along the seashore e property ol the
stinte,”'

Morcover, "Loutstana courts have held that owner -
ship of any seashore that evodes to become sei bottom 1y
nansferred tothe statet™ 0 U The hittoral landowner is
placed v a ‘no-win’ sitwation .. his Land is erod-
mg, he loses ownership to the states 1l his land is aceret-
g, he becomes separated from the ocean by asuip of
state-owned Jand,

Fon s east four decades, erosion has been a severe
problem along Louisiana’s coast. Shoreline erosion,
along with such othar Lactors as marsh deterioration
and canalconstruction, hasresulied inatotal land loss
since 10 of 500 square miles, {representing} about
oue hall the total area of Rhode Island.™

The Diaft Environmental Impact Statement and
Proposed Loutsiana Couastal Resources Program, pre-
pared in 1979 and aforerunner 1o the 1980 final E1Sand
federally approved program, contains a detailed dis-
cussion of shoreline erosion. It warns: “'Louisiana is
now losing more land than any other state.”$% The
document. while pointing out that a “complex mix-
ture of man’s acuvines and nawaral factors™ have
caused the land loss, also states: “Even without man's
activites, crosion would certainly occur along some
sections of the coast.™*

Various guidelines promulgated under the Louisi-
ana State and Local Coastal Management Act of 1978
{Act 361 address the erosion problem. The guide-
hines, firscapproved by the Louisiana Coastal Commis-
sion, then by legislative commitiees and finally by the
governor in 1980, state thae 1t is “the policy of the
coastal resources program’’ that “all uses and activities
shall be planned. sited, designed, constructed, operated
and maintained to avoid to the maximum extent prac-
ticable significant . . . land loss, erosion and subsi-
dence." !

The importance of the loss of Louisiana’s wetlands®?
is closely related to seacoast erosion. Grand Isle (Fig. 1)
is one of the barrier islands that “provide natural pro-
teciion for marshes from storm surge and hurricanes,
but [which] are rapidly eroding. ™ Among the causes
of such erosion are the inadequate “'supply of sand and
sediment being carried 1o the sea by coastal rivers” and
the widening of “udal passes between barrier islands

.. to the detriment of the estuaries and coastal
marshes.’'»

Economically, shoreline erosion has grave conse-
quences for Louisiana. This is partly because of the
LS. Supreme Court’s decision that the boundary line
between state submerged lands and federally controlled
offshore Lands ts an ambulatory line, moving landward
il the baseline from which it is measured erodes.® As a
commentator recently pointed out:

*“The retreating shoreline resulting from erosion witl

cause Louisiana 1o suffer a significant decrease in

revenue received from the oil industry because the state

is limited to revenue derived from production within

three miles of the shoreline. It s estimated that if ero-

ston caused the shoreline to recede one mile, Louisiana
would lose $36.5 million in severence taxes annually to
the {federal government.”se

Efforts are being made to alleviate the problem.
“Recognizing the catastrophic problem that erosion
presents to the state, {the governor]recently signed into
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Livw a program to set up a $35 milhion Coastal Envin-
onmental Protection Trust Fund o halt coastal
erosion.”™’

LOUISIANA'S PUBLIC TRUST DOCTRINE

Although Louisiana’s legal heritage—with its civil-
Faw 1o0ts™ as opposed 1o the English common law
adopted by other coastal states—is sigularly unusual,
the public must doctrime® has been applied recently 1o
the Bavou Stue’s navigable waters.,

“A breakthrough in thearci of public trast Htigation
occurted 1n 1975, when the Loutsiana Supreme Count
decided the lindmark case of Gauldf Oil Corp. v State
Mineral Board % In that case, the courtvorded patents
to the bottoms of certain waterbodies in Plaquemines
Parish ® “holding that the lands . . . mayv not be pii-
vately owned. and cannot be ahienated by the state.”%?
The justices “concluded that [the] state owns the beds
of navigable waters ‘onlv in the capacity of trustee fon
the interest of the people of the state” 73

According to a legal commentator:

At the teast, the Gulf Od decision shows a judicial
predisposition to protect the public lands of Loulsiana
from ill-considered alienations by the legislature, I
properhy nutured by future holdings, the Gulf Ol deci-
sion could prove an even greater contribution 1o the
development of public trust law in Louistana, ™%

It has been asserted that, for public trust purposes,
Article IX, Section 3 of the state’s 1974 Constitution,
which provides that the state may not sell public lands,
“must be interpreted somewhat more broadly than [its]
words permit literally; . . . thatis, the provision must
be read to prevent any person from interfering with the
public use, or in any way diminishing the value of the
public trust.’'e®

The term “public trust,” as emploved in various
Louisiana statutes,’ has a different meaning than the
same words when they are used in describing the so-
called tidelands trust. *'As an essentially English con-
cepl, the public trust docirine is difficult toengraftinto
the Louisiana [statutory] scheme; . . .’%7

,

PUBLIC ACCESS RIGHTS

The question of the public’s rights of access to uidal
waters—a controversial issue in such states as Califor-
nia,5 New Jersey,8® Oregon’ and Texas’ has, until
recently, received scant judicial or legislative attention
in Louisiana. This may be due in part to the fact that
the state has hardly any sandy beaches along the Gulf of
Mexico. Other geographical and historical {actors are
probably also partly responsible for the lack of interest
in the access question.

As the state’s 1979 Draft Environmental Impact
Statement puts it

“With its many bays, coastal lakes and marshes, Loui-

siana has a tremendous amount of shoreline . . ..

There is a great potential for public recreation along

the coast, but this potential has not been fully realized

for several reasons. One reason . . . is the extent of the
coastal wetlands which, following the shore, reach
ninety miles inland, rendering landward access
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difficul.”

Historically, Louisiana’s civil-law tradition in the-
ory has operated 1o protect the public’s coastal access
rights. The more landward extent of public tidelands
ownership (compared to that of states following the
common-law rule), coupled with the state’s title to
accreted lands, means that access along much of the
Gulf coast theoretically is available to the public.”
From a practical viewpoint, however, coastal marshes
impede direct landward access to many shoreline
areas.”

The Louisiana State and Local Coastal Resources
Management Act of 1978 (Act 361) expresses legislative
concern about many coastal zone issues, including the
enhancement of “opportunities for the use and enjoy-
ment of the recreational values of the coastal zone.™”
The Louisiana Coastal Resources Program includes
guidelines, approved in 1980 and intended to imple-
ment the policies and goals of Act 361.78 Guidelines
1.677and 5.378 expressly relate to publicaccess in coastal
arcas, an important element in fostering recreational
use of tidal waters and lands.

PRIVATE LITTORAL RIGHTS

Louisiana’s private littoral owners do not enjoy the
usual right toalluvion, oraccreted land, even tf it forms
naturally.” Similarly, it appears that they do not have
some other rights typically recognized in most coastal
states.

Private owners must obtain state Department of
Natural Resources permits *“to construct, alter, improve,
extend, or maintain any wharf, pier, dock, bulkhead,
landfill, structure, or other encroachment.’ 3 However,
subject to various exceptions,

“. .. [o]wners of land contiguous to and abutting

navigable waterbottoms belonging to the state . . . have

the right to reclaim or recover land, including all oil,
gas, and mineral rights, . . . lost through crosion by
action of this navigable waterbody occurring on and
after July 1, 1921, . '®
“Reclamaton” as defined in this law includes filling
tidal land, other than beds of rivers, “‘above the level of
ordinary high water.”#

In addition, under rules governing coastal use per-
mits, there are & number of activities not requiring
permits, e.g., construction of residences and, in gen-
eral, “[a]ctivities occurring wholly on lands five feet or
more above sea level or within fast lands that do not
normally have direct and significant impicts on coastal
waters,"#3

LEASING AND REGULATION
OF COASTAL ZONE LANDS AND WATERS

A. Leasing

Louisiana's Department of Natural Resources may
lease the state’s tide-flowed lands and waterbottoms for
the development of oil, gas and other minerals®

The Office of Coastal and Marine Resources in the
Deparument of Wildlife and Fisheries is empowered to
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lease and regulite “the use ol water bottoms for caltiva-
ton and propagation of oysiers . Land {to] con-
trol . . . theshrimp fisheryand shrimp imduasiey 09

B. Regulatory Functions

With the approval of the Louisiana Coastal Resour-
ces Program in 1980, the state 1s implementung the
coastal use permit system for vartous regulated actvi-
ties authortzed under the Louistana State and Local
Coastal Resources Management Act of 1978 (Act 361).%
Administrative rules and procedures for the permits
have been adopted,? and the coastal management sec-
tion of the Diviston of State Lands in the Department of
Natural Resources has granted numerous permit
applications.®®

This 1978 law and Act 705 passed in 1977% were the
culmination of a lengthy and controversial ceftort to
create a Louisiana coastal zone management mecha-
nism. The effortdates from 1970, when “the Louisiana
Coastal Commission, a southwest Loutsiana regional
authority, was rechartered to concern itself with long-
range water resource management problems of the
region including navigation improvement, pollution
abatement, erosion control and wiater management,’’9

Although the parishes or local governments have a
big role in Louisiana’s coastal zone management,?!
various state agencies in addition to the coastal man-
agement section, Division of State Lands, Departunent
of Natural Resources, are involved in various facets of
coastal zone planning and regulation.??

The Louisiana Coastal Resources Plan, largely based
on the State and Local Coastal Management Actof 1978
(Act 361), was approved by the Federal Governmenton
September 19, 1930, during the “Year of the Coast.”
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That, 32 La.L.Rev. 1 (1971); Yiannopoulous, Common, Public,
and Private Things in Louisiana: Civilian Tradition and Mod-
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proper subject for the public trust. [ Louistana} Civil Code Arti-
cle H9 defines ‘common things' as theairand the high seas .. .
In addion. Ardele 150 declares that “public things” are those
that . . . belong o the state .. such as ... the waters and bot-
tomsof ... theerritoriad sea, and the seashore -0 The natre
of this [public] property is sich that, while nomimally owned by
the state, it is held merely for the use of the citizens of the
state ... [uis dedicated to the public use, and held as a public
trunt, for publicuses . . 7 Comment supra. note 60,27 Loy L.-
Rev. at 174175, (Foountes omited: emphasis added.)

Clelspress trusts ..

For further discussions of the public trust doctrine in Louisi-
ana, with emphasis on the 1975 Gudf Od decision, see Legeslative
Svmpostum: Property: things. 38 La. L.Rev. 73,81 n. 102 cont’d)
(1977); Note 36 La.L.Rev. 694 (1976); Yiannopoulos, Wark of
Appellate Cowrts—1974-75: Property: Common, Public, und
Private Things, 36 La. L. Rev. 316 (19761,

See Shore and Beach, Vol 19, No. 2, April 1981, p. 23.

See Shore and Beach, Vol 30, No. 2, Apul 1982, pp. 12
See Share and Beach, Vol 19, Na. 3, Jaly 1982, pp. 19-20.
See Shore and Beach, Vol. 19, No. 1, October 1982, pp. 27.28.

. DEIS. supra, notw 5. at app. d-1. Among other factors: “The

Louisiana coastal shore is not atilized s much for more inten-
stve outdoor recreationad parsuits (e, swimming, camping . . L)
as for hunang . . 7 “[topography has dictaed a relance on
water access, hence a great number of boat launches .. 7 and
*. .. a lack of bathing beaches and beach factbities . .. " Id. at
app. d-1-2.

See "“Tide to Lands Within the Coastal Zone™ and " Determini-
ton of Tidal Boundaries,” supra.

A 1973 stare report concludes: Although the coastal zone of
Louisiana has certain Land and water areas intrinsically suiable
for recreation, many of these areas are unusable for recreation
because of inadequate public access, As a result, public demand
for wholesome outdoor recreational outlets far exceeds the
accesstble supply in quatity and quantiey.” Lowsiana tWetlands
Prospectus, supra, note 17, a0 260, Namerous recommendations
were made by the tormer Loussiana Advisory Commission on
Coastal Marine Resources o increase public access. fd, at 26Y-
272 The report states: " Grand Isde, the moststable of the Lonidst-
ana barrier tslands, isaccessible by highwavand s imporantasa
recreation area ... fdl ar 302,

1978 La. Acts, No. 361, § 213.2(6); see also ud., § 213.8(C) (10)
(fegislative goals for development of coaseal use guidelines). The
act, now codified at La.Rev. Stat. 8§ #9:213.1-213.21, was
amended in 1979 and 1980.

FEIS, supra, note 51, at 43-50.

Guideline 1.o(qg) calls forconsideration of the “extentof impacts
onnavigation, fishing, public access, and recreational activites”
in evaluating whethera proposed coastal rone use comphies with
the guidelines. Id. at 52-53,
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St Clewal FHect of Phvacal Changes in the Losanon of the
Shotehme™ under “Determimanion of Tabd Boundanes” supra.
LicRev St 8411705 (Supp. 19820 This provision as part of o
state waterhottom numagement statute enacted m 1978 1d., 88
ALA701- 071 Supp. 1982 The Taw Bas a nnumber of exceptions,
mcduding [plrers, struciuies, or ather improvements within the
jurisdic non of any deepewater port commission,” [ emporan
extensions o existing encroachments,”and “[d hack bhinds, rafts,
floats oy huovs, unless nnduly intertenmg with pubhic navigatuon
o fishery 7 Ll 841103705

L. 2 FRTT020By iSupp. 1982,

Led & VIIFT020E i Supp. FORD,

FEIS, s, note S atapp. o246,

The authorinn of the depaniment’s Otfice of Mineral Resouces
“tsderned from the sathority of the Scae Mnerd Board in Tile
S0 L That hoard | was granted exclusive authotiny 1o grant
permues to conduct geaphvsical amd geological sutvevs on state-
ownud Linds and water bovoms . L Coastal Zone Planrimg:
Legal Element (Final Report o La. Dep'tof Transp, and Dev
25 (1978), The 10 levee distnics with jutisdiction tn the coastal
sone may lease Lond for mineral developmentsubjectioapproval
by the State Mineral Board under Fin Rev. St & 30-108 e seq.
Coastal Zeme Plannig: Legal Element, supra, note 81,41 21, See
albsoad w19, pointing out that the authornny of this office is set
forth in both La.Rev. Star § 36:60%9 and & 56:121 ef seq. Louisia-
s lisheries sccountfon 28 percentof the totad ULS fish Bonvest,
DEIS, supra, note b 23-26.

Theactiscodifiedar LaRev. Stat §49:213.1-213.21 (Supp. 1982,
Fora brief discussion of cettain aspects of thisactand guidelines
approved m FRO, see “Private Litotal Rights,” suprra. Under §
2151 1¢A), [njo person shall commence a use of state or focal
concern without {irst applying tor and 1eceiving o coastal use
peroi”

87, FEIS. supra. note 5t at app. o,
88, From January 1, 1981, through Mav 15, 1982, there had been
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2610 apphicanions for coastial vse perngts: na permus weie
requited in LT cases, permits were 1ssinced ceither wath or withe
oul conditons) 10 Y18 apphicants, and only 1two permits were
denied, accordimg toa Cosstal Use Perman Status Report by the
DNR S constal managemaent section dared Moy 19, 1982,

J977 La Acts, Noo 705, amendimg Ta Rev. S 5 40213 1-215.6,
adding Ta Rev. St 88 492015 7-214 12 (Supp. 1¢ CThe wet
acated o 2l-member Lousiana Coastal Commission, which
established “broad standards and ariteria 1o serve as mimimum
requitementsfor stiteagences and locat governments when the
sebup management prograns over theinyespective aeas of juris-
diction.” Legaslatioe Ssepostum: Focnonmental L aw: Coastal
Zone Managenient, 38 Lol Rev, T 112 01977 The Coasal
Commission plived a kevole in the development of the coastal
use guidelines discussed i the west accompanying note 77 and
78, supra. YEIS, supna. nore Sban 446,

Hershman & Mistric. Coastal Zore Managementand State-1ocal
Relations Unidey the Towisviana Constetution of 197422 ov.-
Rev. 273 (19765, These legal authors ttace the subsequencdesel-
opments, pattculanhv i hehc ol the federal Coastal Zone Man-
agement Aot of 1972, 16 US.CO8 115]) ef seg.. und “the new
Loutsiana Constutution of 1974 and its pnovisions for increased
autonomy of Jocal government from the state legishanre, .7
Id. a1t 271-275. Another legal commentator states that the coastal
nunagement program created by Act 700 of 1977 “demonstrares a
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The Law of the Coast in a Clamshell*
Part X: The North Carolina Approach

By PeTER H.F. GRABER
Office of the Attorney General,
State of California
San Francisco, California

PENDULUM swING toward preservation of natural

resources — and away from unhimited develop-

ment — is evidenced in North Carolina’s con-
temporary law of the coast.

During the 1960s increasing tourism, second-home
construction and new industry began to have a pro-
nounced effect on some of the state’s barrier islands and
salt marshes.! Critics warned about the loss of and dam-
age o estuarine areas.?

In 1972 the voters responded by approving an
“Environmental Bill of Rights” amendment to the
state’s Constitution. The amendmentdeclares the state’s
policy to “preserve . . . its . . . wetlands, estuaries,
beaches, . . . and places of beauty.'”

Two vears later, the Tarheel State enacted the Coastal
Area Management Act,! culminating 10 vears of effort
todevelop a management system that would protect.. . .
coastal resources and vet permit their wise and orderly
development.'™

In 1978 the North Carolina Coastal Management
Program became the South’s first federally approved
coastal plan, and in 1981 an extensive Beach Access
Program was initated

TITLE TO LANDS WITHIN
THE COASTAL ZONE

The North Carolina’s “coastal area,”? as defined in
the Coastal Area Management Act of 1971 and desig-
nated by the governor, consists of 20 counties.® The area
generally coincides with the state's Tidewater region 1

The coastal zone extends seaward to the limits of state
jurisdiction,!! encompassing the Quter Banks or barrier
tstands!? (Figs. | and 2). The area also includes the
largest estuarine complex of any East Coast state,!3 con-
sisting of seven coastal sounds and the adjoining lands.

For convenience, the state's coastal lands may be
divided into uplands, udelands and submerged Linds. !

A. Uplands

Along the Atlantic Ocean, L8 miles of North Caroli-
na’s 308 rotal miles of shoreline are in public owner-
ship.3In other portions of the coastal zone, private
parties own the bulk of the uplands. Many of these titles
date back to the era from 1663 10 1729, when the area

within oday's state boundaries was a chartered pro-
prietorship.1s

In 1777 the newly independent stte provided for the
disposition of lands not previously conveyed by the
English crown or the colonial proprietors. Under this
state procedure — known as the entry-and-grant
statute — private parties could gain title to vacant pub-
lic land by complying with statutory requirements.t?

Many coastal wetlands, such as marshes, became pri-
vately owned under this law, which did notdistinguish
hetween estuarine and other types of land. In 1823 the
North Carolina Supreme Court held that this act did
not allow private parties 1o gain dtle o fands underly-
ing navigable waters.'®

In1959 the entry-and-grant system was abolished and
replaced with a procedure for direct sale and lease of
state lands.™®

B. Tidelands

Upon the signing of the Declaration of Independ-
ence, on July 4, 1776, North Carolina, as one of the
original stites, became the owner, in trust, of tidelands
within its borders.?® There had been no blanket grant of
tide-flowed lands 1nto private ownership during the
colonial period, contrary o the practice in Massachu-
setts.?! However, one legal writer has noted that some
such lands “have been sold or granted by the state and

7

can be validly claimed by private parties.”?

C. Submerged Lands

The state’s ownership of submerged lunds scaward to

-3 geographical miles off the coast was confirmed in

1953 by the Submerged Lands Ace.®* The claim of North
Carolina and other Atlantic Coast states to “dominion
and control” over the area beyond the 3-mile Hmit was
turned down by the United Stites Supreme Court in
1975.24
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Fig. 1. Aericl view westward of Fort Macon State Park, North Caroling, located on barrier beach at Beaufort Inlet (April 1969).
Groin system in foreground stabilizes the inlet shoulder (Corps of Engineers photograph).

Fig. 2. Aerial view northward of Wrightsville Beu:h North Caroling, in eurly 1970’s. Grassed area in foreground is an arhflcmi
dune (Corps of Engineers photograph).

DETERMINATION OF TIDAL BOUNDARIES
A. Upland Tideland Boundary

In common with most coastal stares, North Carolina
has adopted o high-water legal boundiny between
uplands and tdelands. In 1817 the state’s Supteme
Count decided that under the entoy-and-girant site,

privite ownership of property adjoining navigable

witer extended only 1o the high-tide line
Phit canhy deaision was reallinmed i 1970 in Caro-

ltna Beach Fishing Piev v, Town of Carolina Beadh e

JANUARY 1983

The courcstated thav the “high-water min k™ boundary
“is generally computed asa mean or average high-tide,
and not as the extieme height of the water,”?7 and cited
as support for its conclusion the ULS. Supreme Court's
1935 opinion in the Borax case 2 I therefore seems that
the Carolinag Beach opimon accepts the Fedeal Govern-
ment’s use of g tdal datam based on a mean of all the
high tides over an 18.6-year period in determining the
high-water e

The stte's legishation agrees with the case law, A
1979 startate provides that, i general, “[ijhe seaward
boundiry ol all property -0 - not owned by the State,
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which adjoins the ocean, is the mean high water
mark, 39

B. Legal Effect of Physical Changes in the Location of
the Shoreline

In general, North Carolina follows the usual rule
that both accretion and erosion cause changes in the
upland/udeland boundary.®' In the Carolina Beach
case, the court, when referring to the landward shift of
the legal boundary resulting from erosion, displayed a
literary flourish. Herman Melville's Moby Dick was
quoted in the holding that a private claimant’s “title
was divested by ‘the sledgehammering seas . . . the
inscrutable tides of God.’ "2

A 1959 statute, allowing an upland owner title to
natural and certain artificial deposits of land adjoining
his parcel, provides in part:

*...Ifany land is, by any process of nature or as the
result of the erection of any pier, jetty or breakwater,
raised above the high watermark of any navigable
water, title thereto shall vest in the owner of that land
which, immediately prior to the raising of the land in
question, directly adjoined the navigable water. . ., "33

However, this statute was narrowly construed against
a private claimant in the Carolina Beach decision.?*
And the court in another case held that a private upland
owner cannot gain title to previously water-covered
land that is reclaimed by artificial fill.3s

Erosion is recognized as a serious problem along the
North Carolina coast. The state's Coastal Management
Program notes: “A recent inventory conducted by the
Soil Conservation Service indicates that. .. some shore-
lines [exhibit]an erosion rate of 20 feet per year.”’3¢ The
program classifies as “‘ocean hazards areas’ those “‘areas
along the Atlantic Ocean shoreline where, because of
their special vulnerability to erosion or other adverse
effects of sand, wind, and water, uncontrolled or
incompatible development could unreasonably en-
danger life or property.”¥?

NORTH CAROLINA’S
PUBLIC TRUST DOCTRINE

North Carolina's Supreme Court was one of the ear-
tiest tribunals to articulate what is now termed the
public trust doctrine.’® An 1822 decision?® was a precur-
sor of later, more detailed judicial recognition of the
concept that the public is entitled to use tidal waters for
navigation and related purposes. And in 1828 the state's
high court extended the doctrine “to include lands
under non-tidal waters as well as those included under
the ebb-and-flow rule.”

The United States Supreme Court’s landmark 1892
Hlinois Central*' decision on the public trust was
quoted with approval in 1903 by the North Carolina
court in Shepard's Point Land Co. v. Atlantic Hotel.#?
‘The state court cited the Ilinois Central language “that
the state can no more abhdicate its trust . . . than it can
abandon its police powers and the preservation of the
peace.’’

Despite what appears to be a clear position on the
public trust doctrine, a legal scholar recently admitted
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that “the extent of the public trust ownership of North
Carolina is confused and uncertain,

One source of this uncertainty is the question of
whether the state's public trust docirine applies to
marshlands.? In three apparently contradictory cases,
the Parmele decisions handed down between 1938 and
1952,% the state's high court “‘touched on the marsh-
lands problem but avoided the issue of whether tidal
marsh could be protected in the same way as foreshore
[tidelands]under the common-law ebb-and-flow test.”¥

Applying North Carolina law, but also relying on
cases from other states, a federal court upheld the rights
of hunters to use the shullow hut navigable waters of a
coastal sound for hunting and taking wild fowl and
game. Defendant hunters had placed their blinds in
waters over shoals, and plaintiffs, claiming 1o be
owners of the shoal lands, sued to enjoin the alleged
trespass.

The court, after finding that plaintiffs had not
proved title to the shoal lands, held that even if that
determination were erroneous, ‘‘the defendants had
[the] legal rights to use the waters for hunting wild
game as an incident to the right of navigation of such
waters, or as a right inherent in the public.”"#®

Following the enactment of North Carolina’s Coas-
tal Area Management Act of 1974,% “‘areas of environ-
mental concern’ (AECs) along the coast were desig-
nated by state officials. The act specifically recognizes
public trust rights, authorizing designation for inten-
sive regulation as AECs those “waterways and lands
under or flowed by tidal waters or navigable waters, to
which the public may have rights of access or public
trust rights, . . .""30

The North Carolina Coastal Management Program
defines “AEC public trust areas’ as “‘all waters in the
coastal zone in which the public has acquired rights by
prescription, customn, usage, dedication, or any other
means,” including both estuarine waters and certain
other inland bodies of water.®!

PUBLIC ACCESS RIGHTS

In 1981 North Carolina’s legislators created the Coas-
tal Beach Access Program.’? Its purpose: to acquire,
improve and maintain property along the Atlantic
Ocean for a *system of public access to ocean beaches. "'’
Legislative findings included:

“...[T]hereare many privately owned lots or tracts of
land in close proximity to the Adantic Ocean . . . that
have been and will be adversely affecied by the coastal
hazards such as erosion, flooding and storm damage.
The sand dunes on many of these tots provide valuable
pratective functions . . . .

“The public has traditionally fully enjoyed the
State’s ocean beaches and public access o and use of the
beaches . . . . Public access . . . is, however, becoming
severely limited in some areas ., . . Public purposes
would be served by providing increased access to ocean
beaches, public parking facilities, or other refated pub-
lic uses. .. .">*

The Coastal Resources Council and the Department
of Natural Resources and Community Development
are charged with administering this new access pro-

SHORE AND BEACH



gram.®* A §1 million bond issuc is funding the program.

Several vears before the enactment of the Coastal
Beach Access Program, the access issue was addressed in
the North Carolima Coastal Management Program.
That program’s goal was 10 insure adequate access 1o
the public beaches in coastal waters in a manner which
1s not detrimental to the delicate beach environment
and which satisfacrorily allocates such access among
competing types of uses.”™*

While North Carolina’s legislative and administra-
tive branches of government have recently expressed
concern about public beach access, the state’s appellate
courts apparently have not been confronted with access
questions. Consequently, such judicially declared legal
concepts as Oregon’s customary rights doctrine®? and
California’s implied dedication theory® “have not yet
been apphied to beach lands in North Carolina.”>?

One reason for this apparent lack of judicial interest
1s, of course, the fact that so much of the state’s ocean-
front land, such as the Cape Hatteras and Cape Look-
out Nauonal Seashores, is in public ownership. How-
ever, the courts may become more involved in the future
if beach access issues arise along the privately owned
portion of the coast.8°

PRIVATE LITTORAL RIGHTS

In addition to the right 1o natural accretion®! private
huoral owners in North Carolina enjoy a qualified
right of access to the adjoining navigable waters.¢2 They
thus may construct piers, wharves and landings, subject
to legislative controls .6

By statute, upland owners may receive from the state
easements in adjoining lands underlying navigable
waters, extending to deep water.5

LEASING AND REGULATION
OF COASTAL ZONE LANDS AND WATERS

A. Leasing

The state may lease “‘any and all mineral deposits. ..
which may be found in the bottoms of any sounds,
rivers, creeks, or other waters .. .'6> Similarly, leases for
the cultivation of oysters and clams ““of the public bot-
toms underlying coastal fishing waters’ may be issued.5¢
In addition, leases of vacant and unappropriated lands
and marshlands are authorized .8

B. Regulatory Functions

In 1969 legislators paved the way for closer supervi-
sion of North Carolina’s coastal zone by directing the
formulation of a proposed comprehensive coastal man-
agement plan.® During that same vear, “‘the General
Assembly also . . . enacted stop-gap legislation regulat-
ing the dredging and filling of estuarine land and the
alteration of sand dunes."’s

The Coastal Wedands Act was passed in 1971,7%and a
coastal management bill was first introduced in 1973.7
Finally, after a long legislative battle, the Coastal Area
Management Act (CAMA) was enacted in 1974.72

CAMA combines a planning process with a regula-
tory system. “Each coastal county is required to adopt a
land use plan subject 1o state approval and under guide-

JANUARY 1983

lines formulated by the state.”’” A newly created state
agency, the Coastal Resources Commission (CRC), is
charged with designating “‘certain geographical areas
of lunds and waters . . . as ‘areas of environmental
concern’ [AECs]) within which development is o be
closely regulated.”? The state Supreme Court upheld
CAMA’s constitutionaliey in 1978.7°

CAMA and other state luws serve as the basis for the
North Carolina Coastal Management Program, which
received Federal Government approval in September
1978. The program follows a two-tict management
approach, with the state and local government having
different roles depending on the nature of the area.”®
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opment Co.v. Parmele, 233 N.C.689, 71 S E. 2d 174 (1952); fHome
Real Estate L.oan & Iisurance Co. v, Parmele, 218 N.C. 63, 197
S.E. 714 (19348).

Comment, suepra, note 2, 19 N.C.L. Rev. at 904

Swan Island Club, fnc. v. White, 114 F. Supp. 93, 105 (E.D.N.C.
1953 aff’d sub nom. Swan ILiland Club, Inc. v . Yarborough, 209
F.2d 698 (tth Cir. 1951, The federal trial judge conceded that
*North Carolina has not decided the question of the rightof the
public to use the navigahle waters over prisately owned lunds,
whether they may be used for hunting as an incident to naviga-
tion, or whether such right is inherent in ¢the public, . . " T
F.Supp. at 103

N.C. Gen, Saat. § 13A-100 £g seq.

N.C. Gen. Stat. § 1DIA-113(h) (5).

. NCCMP, supra, note 1 at 180,
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N.COGen. Sian § T18A-184.5 (Supp. 1981).

N.C. Gen. St 8§ 113A-18400, 184.2 (Supp. 1981).

N.COGen. St § TI3A134.2 (Supp. 1981,

NCOMP, supra. note 1, ac 1210 See also id. ar 278 “Providing
adequate beach access 1s another issue that will be addressed
through State coastal policv. These pohicies will help 1o seamne
funds to purcluse aceess points and facihies such as walkways”

CForabnicfdiscussion ol State exrel. Thorton s Hav, 254 Oy, 684,

462 1. 24671 (1969, sec Shore and Beaeh, Vol 50, No. 3, Julv 1982,
pp. 14-20

For a briel discussion of Geon v City of Santa Cruz and Dietz v,
Rong, 2 Cal 3d 20, 81 Cal. Rptr. 152,465 P.2d 50 (19700, sec Shore
and Beach, Vol 49, No 20 Apnil T981, 1. 24,

Schoenbaum, supra, nowe 2,51 NG Rev, at 200

Id. wt 19 seeulso Tile to Lands Within the Coastal Zone,” supra.
The Nonth Carolina Coastal Management Program, alter noting
the pubhic accessavailable in the national seashores, states: “Pub-
lic access beaches along the 160 miles of the North Carolina coasi
not vet publichy owned is not as favorable, Some communities
have provided for public access, but in many areas, access has
never beena problem and no provisions have been made to tnsure
that it will not be a problens in the luture. In fact, there are few
arcas where access is denied 1o the public. It is recognized, how-
ever, that increased development in and usc of the shoreline may
cause beach access to become a problem in the future.” NCCMP,
supra, note 1, at 121,

. See "Legal Effect of Physical Changes in the Location of the

Shoreline’” under “Determination of Tidal Boundaries,” supra.

. Carolina Beach Fishing Pier, Inc. v. Town of Carolina Beach,

supra, 277 N.C 297,177 S.E. 2d 513: Capune v. Robbims 273 N.C.
581, 160 S.E. 2d BR1 (1968).

273 N.C.ar 5B7-588, 160 S.E.2d at 885-886: Barfoot v. Willis, 178
N.C. 200, 00 S.E. 303 (1919).

N.C. Gen. Star. 8 146120 The Depanment of Administration,
with theapproval of the governor and the Councit of State, issues
the granis “for such purposes and upon such conditions as it may
deem proper.”

5. N.C. Gen. Stat. § 146-8. Leasesare “subject 1o all rights of naviga-

tion and subject to such other terms and conditions as may be
imposed by the state.” The leases are issued at the request of the
Department of Natural Resources and Community Development.
N.C. Gen. Stat. § 113-202. The Marine Fisheries Commission is
responsible for such leases.

N.C. Gen. Stat. § 146-50. The Department of Administration,
with the approval of the governor and the Council of State, is
responsible for such leases.
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64,

70.
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72

76.

Schoenbaum, supra, note 953 N.C.1. Rev. at 280-281.

1d. at 281, (Foomates omitied.) Dredging and filling “in any
estuarine waters, udelands, [and] marshlands’ are regulated
under state law. N.C. Gen. Stat. 8 115-229. Permiits must be obtain
from the Department of Nawurad Resources and Community
Development. See Morgan, supre. note 2,49 N.C. L. Rev. at Bbu.
801, RG3, 865,

N.C.Gen. St § 115:230 (Supp. 1981 Under this law, “orders
regulating, restnicting, o prohibinng diedging. hilling, remov-
ing o1 otherwise altening coastal wetland<™ miy be adopied.
amended, modified or repealed by the secretary of natrad resom-
ces, with the approval of the Manine Fishieries Commission.
Schoenbaum, supra, now 9, 53 N1 Revoan 281,

N.CGen, Stac § 113A-100 ¢ seq. For a detatled discussion of the
evolution ol CAMA, see Heath, supra, now 7, 53 N.C1. Rev, 345,
See also Schoenbaum, supra, note 953 N1 Rev. 275

- Schoenbaum, sepra. nowe 9, 53 N.C.L Revoat 281285 See alsa

N.CGen, Stat. 8 TESAI00 ¢f seq.

. Schoenbaum. supra, note 9,53 N.CLLL Rev,at 285-286. (Foomone

ommined.y See also N.C. Gen
HI8A-115.

Stat. 88 M113A-101, 113A-113,

. Adamsy. North Carolina Dept. of Natural & Econ. Res., 295 N .C.

684, 249 S.E. 2d 402 (1978). For discussions of the implementation
of the act, see Glenn, The Coastal Area Management Act in the
Courts: A Prelimunary Analysis, 53 N.C.L. Rev. 804 (1974
Schoenbaum & Rosenberg, The Legal Imp:lementation of Coastal
Zone Management: The North Carolina Model 1976 Duke 1] 1.
NCCMP, supra, note 1, at 54-58, 165-223. The two-tier approach
is surmnmarized at 54-56 as follows:

“The first ter consists of critical resource areas, ... (AFECS), in
which most significant land and water uses are regulared by
permits. The second ter consists of the area . .. outside the

[AFCS] .o

“Nearly all developmentactivinies in the AECs are regulated by
pernnt. The authonn for administering the CAMA permit pro-
gram in AECs is shared between the CRC and local government
units . ... The CRC will process applicanons for major develop-
ment permits and appeals of loacal decisions concerning minor
development applicavon ...

“[In the second-tier areas. }the program calls fora more limited
state 1ole. The stare will involved indecision-making innon-AEC
areas only where uses and acuvities which have a potential for
directly and significanmily affecting coastal resources are being
proposed. ...

23



The Law of the Coast in a Clamshell*
Part XI: The Washington Approach

By PETER H.F. GRABER
Office of the Attorney
State of California
San Francisco, California

ASHINGTON STATE’S coastal zone, encompass-
W ing a 2,337-mile marine shoreline,! consists of

twodistinct types of land formation: glaciated
regions in the north and gentle coastal plains in the
south.

Puget Sound, dotted with the scenic islands of the
San Juan Archipelego, and the north shore of the
Olympic Peninsula reflect the sculpturing of glaciers.
The Pacific Ocean north of the Quinault River has
rugged headlands (Fig. 1) and narrow rocky beaches. By
contrast, along the south coastal plain extending to the
mouth of the Columbia River there are wide sandy
beaches and extensive dunes.2.

One of those broad beaches was the subject of an epic
legal battle in the mid-1960s between the State of
Washington and Mrs. Stella Hughes, an upland owner.
The beach had widened by more than 500 feet since
1889, when Washington joined the Union, and under
state law the boundary between the state’s tidelands and
the uplands was permanently fixed as of 1889.

But in 1967 the United States Supreme Court held
that federal law, which provides that the boundary
moves seaward with accretion, eontrolled over state law
and that Mrs. Hughes was entitled to the accreted land 3
And in 1982 the Supreme Courtdashed the state’s hopes
by refusing to overturn that earlier decision.*

Although Mrs. Hughes® beach victory had a signifi-
cant impact, it was probably the mushrooming devel-
opment of the shoreline of the Puget Sound area and a
court decision about filling along a lakeshore that
prompted the Evergreen State to become a pacesetter in
coastal zone regulation, The Shoreline Management
Act of 19715 was ratified by the voters the following
vear, and in 1976 the Washington State Coastal Zone
Management Program was the first such program in
the nation to be approved by the Federal Government.$

TITLE TO LANDS WITHIN
THE COASTAL ZONE
Washington's coastal zone lies within 15 counties
fronting on the tidal waters of the Pacific Ocean and its
bays, Puget Sound, and the Straits of Georgiaand Juan
de Fuca.?” Lands within the first tier of the zone, which
extends 200 feet landward of the shoreline? may be
divided into uplands, tidelands, and submerged lands.®

A. Uplands
Private parties own three-quarters of the coastal
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counties’ littoral lands,!® with titles generally stem-
ming from federal grants. About 155 miles of the coas-
tline belong to the United States, including Olympic
National Park and various wildlife refuge areas.!! State
and local governments have title to 107 miles of
shoreline.t2.

B. Tidelands

Upon entering the Union on November 11, 1889,13
Washington assumed ownership of all tidelands not
previously disposed of by the predecessor territorial
government.!? The state's Constitution expressly asserts
ownership'® while disclaiming title to lands patented
by the United States.'®

Under the equal-footing doctrine,!” Washington has
the same sovereignty and jurisdiction over tidelands as
the original states.

To protect the state’s harbor areas, the Washington
Constitution established a harbor line system.!® It was
provided that Harbor lines be fixed in front of incorpo-
rated cities and that the bed of harbor areas be reserved
forever for navigation, commerce and related pur-
poses.!?

Although commercially important areas generally
were reserved for public ownership and control,?® the
state sold approximately 60 percent of its tidelands to
private parties between 1889 and 1971, when such sales
were discontinued by law.2!

State-owned tidelands are divided into first-class and
second-class tidelands. First-class tidelands are those

“lying with or in front of the corporate limits of any

city, or within one mile thereof upon either side and

between the line or ordinary high tide and the inner

harbor line, and within two miles of the corporate

limits on either side and the line of extreme low tide.”22
Tidelands not within or near cities are second-class
tidelands.?

C. Submerged Lands

Washington has title 1o submerged lands within a
3-geographical-mile belt by virtue of the Submerged
Lands Act of 1953.2¢

T his is the 10th in a series of articles presenting a capsule vevsion of the contemparary
law of the coast for non-attorneys. The article briefly summarnzes certamn aspects o) the
constitutional, itatutory and case law of the State of North Carolina concerning the cvastal
:one, with emphasis on the wtate’s rules of law for ndal boundary detesminatnm Space
limitatons preclude an in-depth analysis of many of these topics or anv discussion of related
matters. The views expressed i this ared the othes articles in the sertes du not necessartly
reflect those of the Office of the Aitarney Genera, State of Californsa, or any other agency of
the State of Califormia.”” [983 by Peter H.F. Graber. The author also asserts copynght
protection for the first name artecles in the sesses.
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DETERMINATION OF TIDAL BOUNDARIES
A Uplind Tideland Boundary

Bya pronvisiom inodhie IR Washimgton Constitition,
the Lindward honndars o the state-onned tdebands is
detined s Tthe T or ondnao s hagh nde > Whan does
this vongedhimeal wenmemeam:

I T9on the Washineton Suprente Comntatcmpted to
answer this question, Thecowosdecrsion i Hghes s
Seitcct whitle proman v concerned with ownership ol
acoreted Tinds, constraes the consutatonal boundany
proviston as wceaninge Cthe hine which the water
rrnpresses ot the sorl by covermy i fon the sufficient
peorods of tine o deptive the sorl of vegetation,™7

Hlowever, wliale adopung o vegetaion line definig-
tron, the Washington court’s opimion also seems to
dccept the engimecring approach m o determining the
tedal bondiay dhat was set forth e the United States
Supreme Court's 1935 Borav deaston ™ Thatapproach
calls tor nsme a tdal daram based ona mean of all the
Wreh e~ onveran IRo-vear tdad ovdde, The stitte court’s
cprnon thus is perplexsing becanse the Borax rale 1s
contrany o the vevetsion lne concept.™

Lo contise the quesnion of the meaning of Washing-
ton’s constitutional provision even more, the ULS.
Suprome Comtreversed the state comnUs Hughes opin-

Fig. 1 Point of Arches and Nukkah Bay, Washington. (Photo courtesy of Water Resources Center Archives, University of California,

Berkeley)
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ion Butthenation’shigh connt.concenuating on the

. ) Y
accrenon problem e helow s didnordiscuss the vege.
tation line concept™!

B. Legal Effect of Phyvsical Changes in the Location of
the Shoreline

ver the vears, s the heachesadong the southerly par
ol Washington's Pacihic coust eradually widened, dis-
prtes hoed henween the sune and prvate upland
owners about ownership of the woacred Tands.

Belore TUO T there were e e thian 70 Tnwsuits involy-
ing some 300 parcels m o which e to these lands was at
stahe P Apphving save Low cthe nal comrom those cases
uniformiy awarded the state tde o the aocreted Tands,
holding that the properny houndany had bheen perman-
enthy fixed ar s location e P8889 upon Washinton’s
statchood ™ And in 1900 the siare’s Supreme Court, in
Fhughios v, State, cited those trnil cotat cases as a basts
for the “1ule of propersy™ i Washingron tha hintoral
owners had no vested tight 1o funme acoretions®

But Mis, Hughes, the successor to the recapient of a
federad uplnd patent issued before sitehood | took her
case to the US Suprenie Cowt, In 1967 the Supreme
Courtreversed the stue courn, holding thae Mis. Haghes
entitled 1o a d6l-foot-wide ~tiip ol bheach that had
acareted scaward ol the 188G vegeranion Tine because

L

17



federal rather than state law controlled.”’

The U.S. Supreme Court based its decision on the
principle that the extent of ownership under a federal
grant, including the question of title to accretion, ts
governed by federal law.3 And under federal law, the
court pointed out, there was a “long and unbroken line
of decisions . . . that the grantee of land bounded by a
body of navigable water acquires a right to any natural
and gradual accretion formed along the shore."’?

In its Hughes opinion, the U.S. Supreme Court
injected another rationale for following federal rather
than state law in cases of shoreline changes along the
open ocean coast when the source of title is a federal
patent:

“The rule [concerning the extent of a federal grant]
deals with waters that lap both the lands of the State and
the boundaries of the international sea. This relation-
ship, at this particular point of the marginal sea, is too
close to the vital interest of the Nation in its own boun-
daries to allow it to be governed by any law but the
‘supreme Law of the Land.” "0

When the upland owners who had been denied title
to the accreted lands in the earlier state trial court law-
suits learned of Mrs. Hughes’ good fortune, they tried to
get the judgments in those cases changed so they, too,
would benefit from the accretion. But in 1978 the
Washington Supreme Court turned down their re-
quests.?!

Meanwhtle, the state had been given some hope that
the U.S. Supreme Court might retreat from its 1967
Hughes decision. In a 1977 case involving an Oregon
river the court appeared to cast doubt on Hughes.
although declining 1o reconsider that decision.*?

Then, in June 1982, the U.S. Supreme Court breathed
new life into its Hughes decision in California ex rel.
State Lands Comm'nv. United States.®3 The courtreal-
firmed Hughes and flatly held “that a dispute over
aecretions 1o oceanfront land where title rests with or
was derived from the Federal Government is to be
determined by federal Taw."™

With this Lutest Supreme Courtdecision, it seems that
the long uncertainty over ownership of accreted lands
along most of Washington's coastline has been resolved.
In general, it appears that the upland ‘tideland boun-
dary isan ambulatory line instead of a line permanently
fixed as of 1889.#% However, there remains a checker-
board pattern of different legal boundaries, even in the
same locales, hecause of the pre-Hughes state court
judgments: some private lands continue to be bounded
by the 1889 Hue while others extend to the present line,

Ownership of the accreted lands apparently is now
tinatly rvesolved, but there is the potential for future
legal problems over public access to an use of these
arcas.t’

While accretion has been the focus of the courts’
attention in Mrs. Hughes' case and other lawsuits, the
Washington State Coastal Zone Management Pro-
cram’s 1979 Amendments address the problem of ero-
sion in considerable derail.”® The program designated
as areas of particular concern two sites that have been
subject to severe erosion, Toke Point in Willapa Bay
and Ediz Hook on the Strait of San Juan de Fuca.¥
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WASHINGTON'S
PUBLIC TRUST DOCTRINE

The Washington Supreme Cout his not had occa-
sion to apply the public trust doctrine®® as explicitly
and extensively as courts in such states as Californiu®!
and New Jersey.”?,

However, carly Washingion cases recognized the
public's right of navigation in udelands®* And in a
1969 dectsion involving a Luke rather than udal waters,>
the state's high court acted to protect the navigational
right although not expressly referring to the public
trust doctrine.

As a result of these and other cases, two legal writers
have asserted that the “doctrine clearly seems to exist in
Washington,''s

PUBLIC ACCESS RIGHTS

Inn 1901 the Washington Legislature declared that the
state’s Pacific Oceun shore and beaches shall be a “*pub-
lic highway forever,’ % thus encouraging public use of
and access to the ocean beaches. A 1963 law reserved a
portion of the Pacific coast as a “public recreation
area.”’ Many of these beaches are now within the Sea-
shore Conservation Area, which includes a number of
access points for the public® The State Park and
Recreation Commission administers this area.

Master programs developed by local governments
under the state’s Shoreline Management Act of 19719
are required to include a “*publicaccess element making
provision for public access to publicly owned areas.' 0
Permuits issued under this act or under local government
land-use authorities may require the provision of pub-
lic access as a condition for approval ®

Asvyet, the customarv rights doctrine of OQregonsz and
the implied dedication theory of California,® hoth of
which have been used o encourage public access, have
not been applied by Washington's appellate courts. It
appears, however, that those courts could be called
upon in the future to decide beach access questions
arising from the judicially declared principle thad pri-
vate upland owners whose source of title was the United
States are entitled to accreted lands 5

PRIVATE LITTORAL RIGHTS

When the State of Washington was selling tidelands
into private ownership. the owners of the abuuing
uplands had a preferenual righe of purchase.®® Except
for that right, however, the owners’ littoral rights are
more limited than those of their counterparts in other
coastal states.s

Presumably, the recent ULS, Supreme Courtdecisions
on the ownership of accreted lands®? will assure most
private upland owners who do notalso own the adjoin-
ing tidelands of access to tidal waters. Previously, under
the state rule, that access could be cut off because the
state was entitied 1o the accreted Lands.

LEASE AND REGULATION
OF COASTAL ZONE LANDS AND WATERS

A. Leasing
The state is empowered to lease much of its tide and
sumberged lands “for the purpose of prospecting for,
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developing and producing oil, gas or other hydrocar-
bon substances.”®* Leases for this purpose are not per-
mitted along part of the Pacific Ocean shore and beach
that has been legislatively declared a “public high-
way.'e A number of statutes govern leases for other
purposes.™

B. Regulatory Functions

Comprehensive regulation of Washingion's coastal
zone was initated with the Shoreline Management Act
of 1971 (SMA)," ratified by the voters the following
vear.” The Legislature, in enacting SMA, declared:

"I is the policy of the state to provide {for the man-
agement of the shorelines of the state by planning lor
and fostering all reasonable and appropriate uses. This
pohicy 1s designed 10 insure the development of these
shorelines in a mannner which, while allowing {or
Limited reduction of rights of the public in the naviga-
ble waters, will promote and enhance the public
mterest .., 8
Under this act, each city and county within the coas-

tal zone has developed a master program covering the
conduct of shoreline uses and activities. After state
approval, the local programs became part of the State
Master Program.™ The programs, which apply to
water-covered arcas and uplands within 200 feet of the
ordinary high-water mark, are implemented through a
permit system.’®

The Shoreline Management Act is the cornerstone of
the Washington State Coastal Zone Management Pro-
gram,’® which was approved by the Federal Govern-
ment in 1976, The state’s Department of Ecology has
the primary responsibility for administering this pro-
gram,” but many other agencies have responsibilities
for various aspects of 1178,
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- As the state court said in Hughes, supra, 67 Wash.2d at 811,410

P.2d at 27: "In practically all of the judgments the 1889 line as
s}urveycd and described therein is judicially determined to be the
line of "ordinary high tide where it existed on the 11th day of
November, 1889, established by the commissioner of public

lands.”" None of the trial court judgments in these cases wis
appealed.

- 67 Wash.2d at 814, 410 P.2d at 28. The court also relied on Art.

XVIL § 1 of the state's Constitution. quoted in note 13, supra,
saying: “"The state's constitutional assertion of ownership in
1889 terminated any rights the upland owner mav have had to
frirture accretions.” 67 Wash.2d at 814, 410 P.2d at 29.

In 1961 the Ninth Circuit Court of Appeals had held that the
heirs of a Quinaulbt Indian to whom the United States had issued
4 trust patent after statehood were entitled to accreted lands.
United States v. Washington, 294 F.2d 830 (9th cir. 1961), cert.
denred. 369 U.S. 817 (1962). This federal court decision was
contrary to the state court decisions relied upon by the Washing-
ton Supreme Court in its Hughes opinion because it applied
federal law to determine the boundary.

389 U.S. ar 291

389 U.S.ar 293

Ihd.

Columbia Rentals, Inc. v State, supra. 89 Wash.2d 819. 576 P.2d
62

Orecan ex rel. State Land Board v. Corvallis Sand & Gravel Co.,
129 U.8. 363 (1977). In that case the courtheld that state law rather
than federal law governs the legal effect of phvsical changes in the
waterward boundary of lands conveved under a federal patent and
adjoining a nontidal siretch of a navigable river. In the view of the
dissent in Corcallis, the “holding also overrules Hughes v.
Washington,” although the majority did not so rule. 429 U.S. at
363 ¢ Marshall, J., dissenting). See the brief discussion of Corvallis
it Shore and Beach, Vol 50, No. 3, July 1982, p. 22 n. 31.

102 S.Ce. 2432 (June 18, 1982). This case involved title to accre-

tions adjoining a U.S. Coast Guard facility on the open ocean
coast in California; the case thus differed from Hughes, in which
the United States had patented the uplands into private owner-
ship. The State of Washington filed an amzcus curiaw (friend of
the court) brief supporting California in this matter in the
atternpt to have the US. supreme Court expressly overrule its
Hughes decision.

102 S.Ce at 238, The court thus lumped together uplands still

retained by the Federal Government and uplands that had been
pateniet by the Untted States iinto private ownership.

. This concluson is based on the fact that the Federal Government

is the source of title of most of the privately owned livoral lands
alang the Washington coast. The seaward boundaries of the
majority of these parcels, unlike Mrs. Hughes’ property, have not
been the subject of lingation. Assuming there is litigation over
the boundaries of federally patented uplands. itappears that the
1S, Supreme Court's 1967 fughes holding and its 1982 Califor-
rza decision, unbess changed by a later decision, would require
application of ithe federal tate rather than the state rule.

. As of this writing there is no indicaton that the pre-Flughes

judgments will be changed. See note 41, supra, and accompany-
ing text about the Washington Supreme Court’s 1978 decision on
those judgments.

. In settlements of houndary disputes along the coast, the state

includes provisions that it is not waiving anv claims that the
public may have under such legal theories as custom. Telephone
comersation on Jan. 6, 1983, with Robert C. Hargreaves, assistant
actorney general, State of Washington. See also “Public Access
Rughts.” infra.

Washington State Coastal Zone Management Program Amend-

19.
50.

39.
60,
61l
62.

64.

6

o

66,

67.

ments 39-87 (1979).

Idd.at Bh.

This docrine, which originated at commaon faw, assures the
pubhic’s rightof navigation in ndal waters whether the underly -
ing Lands are in public or private ownership. Fora brief disens-
siont of the ongin and development of the concept, see Shore and
Beach, Vol 18, No. 1, October 1980, pp. 1811

. For a briel discussion of California cases, mdcluding Marks v

Whitney, 6 Cal. 3d 251, 98 cal. Rper. 790, 191 P.2d 378971, see
Shore and Beach, vol. 19, No. 2, Apnl 1981, pp. 22.23,

. For a brief discussion of New Joersey cases, indchding Borough of

Neptune City v. Borough of Avon-by-the-Sea, 61 N 296, 244
A2d 47 (1972), see Shore and Beac h. Vol 50, No. 2, April 1U82, p.
11

3. 8ee, e.g. State v o Sturtevant, T6 Wash, 138, 135 POHOIS (1913 1

v. Newell, 86 Wash. 227,231, L9 P 951,952 (1915), approving the
reasoning of the andmark California public rrust decision, Pro-
ple v. Califormua Fish Co. 166 Cal. 576, 138 P79 (1913).

L Wilbour v, Gallagher, supra, 77 Wash .2d 306, 162 P.2d 232, cert.

dened, 100 1S, 878,

3. Johnson ¥ Cooney, supra, note 19, 58 Wash L Rev. at 287, [ is

unknown why the Washington appellate courts have notexplic-
itly referred 1o or relied upon the public trust doctrine. Perhapsit
in because the public’s rght to use the state’s harbor areas was
protected by the stte constitutional provision establishing a
harbor huie svstem referred to in the textaccompanving notes 18
and 19, supra.

. 1901 Wash. Laws, chs. 103, 110, The legislative purpose in declar-

ing the tdelands to bea "public highway'™ “was, notso much o
establish a thoroughfare, as it was o preserve the beach as a
recreational ground for the use of the pubhic.” Willams Fishing
Co. v. Savidge, 152 Wash. 163, 181, 277 P. 1539, 464 (1929, See
Wash. Rev, Code §579.16.130, 79.16. 160 for declaraton as a “"pab-
lic highway.™

. The Legislature dectared that that portion of the “public high-

way " established by the 1901 laws “lving between the line of
vegetation and the line of mean high tide. assuch lines now e or
may hereafter be. is . public reareation area il 1s - set
asideand reserved for the use of the public.” 1963 Wash. Faws, ch.
212, See Wash. Rev. Code 87916172 Supp. 1982) for declaration
as a "public recreation area.”

. “The area consists of the lands which fall generally between

extreme low tide and ordinary high dde. . .. Publicaccess points
have been provided atintervals toenable the republic to reach the
beach.” WSCZMP, supra, note 1, a1 95-96. The Seashore Caonser-
vation Act, Wish, Rev, Code § 143.51.630 et seq.. was passed in
1967 and limired nonrecreational nse of the Pacific Ocean coast.
Id. § 90.58.010 et seq.

Wash. Rev. Code § 90.58.100 (2) thy.

WOCSZMP, supra. note 1, at 100101,

For a brief discussion of State ex. rel. Thomton v, Hay, 251 Or.
H84, 462 P.2d 671 (1969), see Shore and Beack . Vol. 50, No. 3, July
1982, pp. 19-20.

. For a brief discussion of (iron v, Cuy of Santa Cruzand etz v,

Reng, 2Cal.3d 29, 84 Cal.Rpir. 132,463 P.2d 50 (1970), see Shore
and Beach, Vol. 18, No. 2, Apri]l 1981, p. 23.

See naote 47, supra, concerning settlements of boundary disputes
along the coast in which the state does not waive various claims
that the public may have. At some future time, when the public
exercises a claimed right of access across accreted land, it seems
that litigation could arise to test the validity of that claim.

. This right originated in 1890; further sales of state-owned tide-

lands were prodhibited by statute in 1971 WSCZMP . supra, nowe
1. a1 72-73. See also Obenour, WaterBoundaries, Tede and Shore
Land Rights, 23 Wash, L. Rev. 235 241 (1948,

Sixty vearsago, the U.S, Supreme Court, discussing Wishingion
Liw, said in apart: “Under the law of Washngton cwhich differs
in dhis respect from the law generally presailing elewhere) a
convevance by the State of uplands abutting epon a narunal
nivigable waterwavs grants no right of anv kind . . . in lund
below highwater mark, . . .7 Portof Seattle v . Oregon S W R R,
supra, 235 U.8.56, 64, However, one legal writer pointed out that
statements of this nature are 0o sweeptng and actually mean
“that there are no tipanan rights as against the state or persons
clasnung under 1" Jolwson, Riparian and Public Rights to
Lakes and Streams, 35 Wash. L. Rev. 380, 601 (1966,

For discusson of these deasions, see “Legal Effect of Physical
Changes in the Location of the Shoreline” under “*Determination
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of Tidal Boundaties,” supra

Wash, Rev. Code § 79.14.020 ¢¢ seq. However, surlace drilling for
ol or gasis prohibited i designated areas of Puget Sound and the
Sttt of Juan de Foca, Td. § 90.58.160.

1d E 7910161,

CNed, el d ) BE 79.01.504, 79.01.586, 79.01.540, 79.01.568.
dd g 9RBE0Y0 et sry.

CSMA was chosen by the electorate over an aliernative shoreline

requlatony measure that would have requlated a wider strip of
Lind and cenualized responsibling in the state’s Department of
Foology. For a discussion of the nstory and regulatory design of

HENRY F. MORRIS
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77.
78

SMA . sec Caooks, The Washington Skorehne Management Act of
J971, 49 Wash. L. Rev. 423 (1974) (abridged and sepringed ar 54
Or1.1..Rev. 35 (1475)).

. Wash. Rev. Code § 90.58.020.
. Wash, Adm. Gode § 17819 The programs must be consistent

with guidelines developed by the state department of Ecology.

5. Wash. Rev. Cade § 90.58.140.
76.

WSCZMY, suprra. note 1, a1 25, 29-43
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The Law of the Coast in a Clamshell*
Part XII: The New York Approach

By PeTER H.F. GRABER

Office of the Attorney General,
State of California
San Francisco, California

Dutch trading settlement into America’s biggest

city, literally grew up by the water. Its 548-mile
shoreline far exceeds that of any other city in the
nation.!

The tidelands encircling Manhattan Island became
municipal property under a 1686 charter issued by an
English colonial governor.? It was on these lands and
on the shorelands of the other boroughs that were
erected the docks, piers, and wharves that helped make
New York City one of the world’s greatest harbors. But
the heyday of the port has passed, leaving many decay-
ing and underutilized facilities.?

Revitalization of New York City’s deteriorating
waterfront — and other urban shores in the Empire
State — is just one of the many ambitious goals of the
New York Coastal Management Program® approved by
the Federal Government in 1982.

Although the program has various economic objec-
tives, it also recognizes that seashore recreation is a
valuable escape valve for the residents of New York City
and its suburbs who flock to Jones Beach State Park
(Fig. 1) and other Long Island beaches. Consequently,
the program encourages public beach access and water-
related recreation.®

N ew York CiTy, which expanded from a small

TITLE TO LANDS WITHIN THE
COASTAL ZIONE

Under the New York Coastal Management Program,
the state’s coastal zone comprises three distinct regions:
the marine coast of Long Island and New York City,
the tidal estuary of the Hudson River and the fresh-
water Great Lakes - St. Lawrence River area.’

The shoreline of Long [sland and its barrier islands
stretches approximately 1,475 miles along the Atlantic

SThis es the 12th tn a series of articles presentng a capsule version of the cantemporary law
wf the coast for non-attorneys. The artu le briefly summarizes certain aspects of the statutory
and «me law of the State of New York concermung the coastal one, with emphasts on the
state’s rules of law for idal boundary determination. Space imutations preciude an in-depth
analys of many of these topics or any disc ussion of related matters. Fhe crewsexpressedin
this and the other arlicles 11 the series do not necessarily replect thuse of the Office of the
Attorney General, State of Californa, ot any other agency of the State of Califurnia. ©1983 by
Peter H.F. (sraber. Ihe author also asserts copynght protection fur the jirst 1 articles in the
serees.
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Ocean, Long Island Sound and the East River.? Extend-
ing 150 miles inland, the Hudson River estuary is a
long arm of the sea. The limit of saltwater intrusion,
which fluctuates with the seasons, can extend in the
winter nearly to Poughkeepsie, a distance of 70 miles.?

New York's coastal zone extends to the limit of the
state’s territorial jurisdiction in the Atlantic and to its
water boundaries with Rhode Island, Connecticut and
New Jersey.!?

The zone’s landward boundaries vary. In the Long
Island region, the zone embraces all barrier and other
islands in coastal waters, and it generally extends 1,000
feet inland from the shoreline. Along the Long Island
Sound coast of Westchester County, the boundary is
from 1,000 to 8,000 feet inland. In New York City, it is
generally from 500 to 1,000 feet inland at most loca-
tions. Along the Hudson River Valley, the boundary,
in general, is 1,000 feet from the river's shoreline, but it
extends 10,000 feet in some scenic and recreational
areas.!!

Lands within the coastal zone may be classified as
uplands, vdelands and submerged lands.!?

A. Uplands

Most uplands adjoining New York’s coastal waters
are, of course, privately owned. However, tidal wetlands
such as marshes and meadows are subject to considera-
ble regulation.!®

B. Tidelands

Before the American Revolution, Dutch and English
royal governors granted some of New York's tidelands
to local municipalities. New York City and towns
along Long Island’s north shore received colonial char-
ters and patents covering the foreshore and, in some
instances, lands waterward of the low-tide line.'t
Colonial legislatures and the State of New York's 1777
Constitution ratified these grants, and they have been
considered irrevacable.!®

Unlike Massachusetts, where under a colonial ordi-
nance there had been a blanket grant of tide-flowed
lands to the private owners of the adjoining uplands,!s
the pre-Revolution authorities had not generally pat-
ented New York’'s tidelands into private ownership.
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Fig. 1 Aerial view of Jones Beoch State Park, Long Island, New

Commission).

The courts have held that colonial grants in New York
designating the Adantic Ocean or Long Island Sound
as a boundary extended only 10 the high-water mark;
descriptions expressly calling 10 the low-water mark or
otherwise including the beach were required for the
tidelands to be conveyed.!

Except for those lands previously granted by the
colomal governors and legislatures, the state on July 4,
1776, acquired tide, in trust, to udelands within its
borders.'® The state has conveyed some of these tide-
lunds to private parties,!® and the courts have upheld
such grants of limited areas.2

C. Submerged Lands

New York's title to submerged lands seaward to 3
geographical miles from its Atlantic shoreline was con-
firmed by the Submerged Lands Act of 1953.2 The
United States Supreme Court in 1975 denied the claim
of New York and other East Coast states 1o the area
beyond the 3-mile belt.22

DETERMINATION OF TIDAL BOUNDARIES

A. Upland/Tideland Boundary

New York, like most coastal states, recognires a high-
water legal boundary between privately owned littoral
lands and public tidelands.® Until 1ecently, the state's

JULY 1983

York {Courtesy of the long Island State Park ond Recreation

courts generally have defined the line by reference 10
the tides.?* ““Although in most New York decisions the
courts have seemed content to refer simply to the ‘high
water line’ as the determinant without further specifi-
cation, . . . the standard appeared to be the ‘mean’ or
‘ordinary’ high water line. ., . "%

However, in the 1975 Dolphin Lane decision,?¢ the
Court of Appeals — the state’s highest tribunal — held
that the “line of vegetation’ should be used to deter-
mine the high-water mark. The court said that it was
the “long-standing practice of surveyors in the Town
of Southampton to locate shore-line boundaries by ref-
erence to the line of vegetation.’'??

The issue in Dolphin Lane was the location of the
boundary between private uplands and lands beneath
Shinnecock Bay, a tidal body of water, held for the
Town of Southampton on the south shore of Long
Island.?® At the trial, the court ruled that the original
governmental conveyances under which the upland
owner claimed extended only to the high-water line.2
To locate that line, the trial court accepted as evidence
the natural growth of two types of marsh grasses.3¢

On appeal, the trial court’s so-called “'type-of-vegeta-
tion test’” was termed “‘an entirely new technique’ and
“intellectually fascinating.” But in rejecting that
method of determining the boundary, the Court of
Appeals said its use would change the location of the
line and “would do violence 1o the expeciations of the
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parties and introduces factors never within their
contemplation.”?!

New York's highest court also specifically rejected
tidal data as evidence of the location of the high-water
mark.*? This view is inconsistent with the U.S. Supreme
Court’s landmark 1935 Borax decision?®’ holding that
the location of the common-law upland/tideland
boundary is ascertained by the intersection of the tidal
datum of mean high water with the lands. The state
justices wrote:

... Inour perception and analysis of the problem it is
misleadingly simplistic to conclude that resolution of
this issue [the method by which the high-water mark
shall be precisely located on the land} turns on the
results of un exhaustive scientific search for the precise
line of average high water. No legal significance att-
aches to the exact identification along this portion of
the south shore of Long Island of refined hydrographic
data . ...

.. .If a change is to be made in the procedures for
locating shore-side boundary lines to conform more
precisely to hydrographicdata, in our view, such inno-
vation should be left to the Legislature.”34
The Dolphin Lane opinion might be construed as
suggesting that a legistative adoption of the hydrogra-
phic method would be appropriate. But the court
makes any such potential “change. .. in the [boundary
location] procedures’ difficult by characterizing the
use of the *'line of vegetation’ as a well-established rule
of property and by emphasizing ‘‘the importance of
stability and predictability in matters of title to real
property’'¥ As aresult of this opinion, a statute provid-
ing for the use of hydrographic data probably would be
challenged as an unconstitutional taking of private
property, even though earlier New York cases had
defined the boundary by reference 1o the tides.*®

It is possible, of course, that the Dolphin Lane opin-
ion might be limited by future case law to the peculiar
facts of the Southampton litigation. The Court of
Appeals’ disparagement of ‘‘refined hydrographic
data” may be disapproved in a case where such evidence
is readily available.

B. Legal Effect of Physical Changes in the Location of
the Shoreline
Under New York law, those gradual, imperceptible
changes in the shoreline termed accretion and erosion
generally result in movement of the upland/tideland
boundary.’” The legal effect is the same whether the
changes are due to natural or artificial causes.*®
However, the boundary is not shifted if the change s
avulsive, i.e,, sudden and perceptible.’® By equating
avulsion with “sudden submergence,””*® one court
recently held that an upland owner had ttle to the
furthest seaward line of a 1919 survey, except for por-
tions lost by erosion or gained by accretion. The court
also ruled that the owner had the right to reclaim the
area that had become “'suddenly submerged' as distin-
guished from the portion lost through erosion.®!
Erosion is a serious problem in New York. The U.S.
Army Corps of Engineers in 1981 calculated that
annual damages resulting from erosion and flooding
along the 120-mile length of Long Island’s south shore
exceed $30 million.*? Under extreme conditions, the
damages would be much more:
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“1977 estimates showed that over $750 million in dam-
ages could be inflicted on the south shore of Long
Island between Fire Island Inlet and Montauk Poincif
the coast were assatled by the most severe hurricane
likely in that locale atrecord high tde levels (a standard
project hurricane).”

The New York Legislature in 1981 passed the Coas-
tal Erosion Hazard Arcas Act’ addressing the "“areas of
the state's coastline most prone to crosion hazards.”
This law provides for the identification of such areas
and the adoption of rules and regulations intended to
reduce erosion hazrds.

In addition, the New York Coastal Management
Program contains a lengthy discussion of flood and
erosion hazards and a number of policies aimed at
minimizing the effects on such hazards.®5 Policies
include building setback lines, the use of nonstructural
measures to minimize damages whenever possible and
*[t]he construction or reconstruction of erosion protec-
tion structures . . . only if they have a reasonable proba-
bility of conuolling erosion for at least thirty
years . ...

NEW YORK'S
PUBLIC TRUST DOCTRINE

The public trust doctrine — the common-law theory
that the public may use tidal waters for certain pur-
poses irrespective of who owns the underlying lands —
has been applied in a somewhat more limited manner
in New York than in some other coastal states.

The trust concept has been used as a rationale in
cases upholding the repeal of earlier attempts to convey
large areas of state-owned ttdelands and subaqueous
lands to private interests. However, other judicial deci-
sions have permitted grants of limited areas in which
the courts found that public rights had been lawfully
extinguished or restricted.

New York’'s first major public trust case was Coxe v.
State?’ in 1895, One legal commentator has said that
before Coxe the state’s “courts had generally paid what
amounts to mere lip-service to the idea of a public trust,
and had occasionally denied that one existed at all.”"®

Coxe arose as aresult of an 1868 act incorporating the
Marsh Land Company and authorizing it to acquire
the state's title to lands beneath the tidal waters of
Staten Island and Long Island for a proposed dike
system. In 1875 the Legislature repealed part of this
statutory authorization. The Court of Appeals upheld
this repeal and decided that the 1868 act “was . .. wholly
ineffectual to divest the state of its ownership of the
lands under water.”* The court said:

... The title of the state to the seacoast and the shores

of tidal rivers is different from {that] which an individ-

ual holds. . .. It is not a proprietary, but a sovereign

right;and . . . a trust is engrafted upon this tide {or the
benefit of the public of which the state is powerless to
divest itself.”’50

Public trust principles were also applied o void a
1685 colonial patent of 11 miles of tidelands, constitut-
ing the entire oceanfront of the Borough of Queens,
even though there had been no clear legislative redudi-
ation of the patent.>® Pointing out that the grant had
been ““to a private person for neither commercial nor

SHORE AND BEACH



governmental purposes,”’s? the court suggested that
such extensive conveyances of waterfront property
impaired “the state’s ability and sovereign authority to
fulfill 1ts obligations to the public.”*?

On the other hand, New York courts have upheld the
Legislature's power to grant or 1o authorize grants of
limited areas of tidelands to private parties when there
is clear evidence of the intent 1o extinguish or restrict
the public’s rights of access and passage.

The leading case on this point, People v. Steeple-
chase Park Co.* involved an amusement park at
Coney Island that was located on both uplands and
tidelands. Mrs. Huber, an upland owner, had obtained
a state grant of the adjoining tidelands for her “'benefi-
cial enjoyment” without any restriction preserving
publicaccess and use. The Courtof Appeals, citing the
long history of the state’s conveyances of tide and sub-
merged lands to private persons and corporations, held
that Mrs. Huber's title was valid and that she was
empowered to exclude the general public from the
granted udelands.®®

The State of New York, in common with other coas-
tal states, is the trustee of the public trust under which
the state holds its tide and submerged lands. But
because of the colomal grants of lands beneath tidal
waters to certain municipalities, it appears that the
cities and towns are responsible {or administering the
trust as to such lands granted to or otherwise acquired
by them.*® Controversy has arisen over the power of
local governments to restrict the use of municipally
owned beaches 10 local residents.®?

While the traditional public trust doctrine clearly
encompasses the right of navigation, some legal writers
feel that even thisright has been narrowly construed by
the New York courts.®® Yet, in a recent case, public
recreation was recognized as an appropriate trust use.
The court, however, qualified such use:

“When the tide is in, 1o use the water covering the

foreshore {or boating, bathing, fishing or other law{ul

purposes; and when the tide is out, to pass and repass
over the foreshore as a means of access to reach the
water {or the same purposes.’™?

PUBLIC ACCESS RIGHTS

Due to the colonial grants of tidelands and other
acquisitions, municipalities own some of Long
Island’s most attractive beaches. During the past 25
years, as population and maintenance costs both in-
creased, many of these cities and towns attempted 10
restrict use of these municipally owned beaches to local
residents.’® One such attempt was litigated in Gewirtz
v. City of Long Beach.5!

The city had acquired the beachfront property in
1935-37. Federal funds had been used to stabilize the
beach and to improve it for recreational use. A city
ordinance created a beach park but did not limit the
class of persons who could use it. Members of the gen-
eral public enjoyed the beach park until 1970, when the
city passed a new ordinance restricting such use to
Long Beach residents and their guests.®?

The court found that the city had expressly and irre-
vocably dedicated the beach to the general public's use,
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Errata in “Part XI:
The Washington Approach”

Unfortunatcly, there were numerous typographical
errors in the last artcle in this series, “The Law of the
Coast in a Clamshell: Part XI: The Washinglon Ap-
proach,” Shore and Beach, Vol. 51, No. 2, April 1983, pp.
16-21. The more important errors should be corrected as
follows:

1. Page 16, quoted portion of 5th paragraph under
“Tidelands” should read as follows:
“lying within or in front of the corporate limits of any city,
or within one mile thereof upon either side and beiween
" the linc of ordinary high tide and the inner harbor line,
and within two miles of the corporate limits on either side
and the line of extreme low ude.”#
2. Page 17, Ist paragraph under “Upland/Tideland
Boundary,” 3d line: change “'or” to “'of”
3. Page 17, 2d paragraph under “Upland-Tideland
Boundary,” 6th line: delete “the” after “for”
4, Page 17, last paragraph under “'Upland/Tideland
Boundary,” insert paragraph that was omitted:

It appears that, as a practical matier, the Borax “mean
high ude" rule is now being recognized as the property
boundary. For example, a 1971 Washington appellate
court decision follows that rule, citing Borax and disre-
garding the vegetaton line3® However, for regulatory
purposes, the vegetation line concept sull has some
application.’®

5. Page 18, 8th paragraph under "“Legal Effect of
Physical Changes in the Location of the Shoreline,” 4th
line, change “held” to *'said”

6. Page 19, note 21, 5th line: change last “of”" to ““or”

7. Page 20, note 58, Ist line: change *“The" to **This"

8. Pagc 20, note 58, 3rd line: change “republic” 1o
“public”

and that consequently the restrictive 1970 ordinance
was void.®® The Gewirtz decision, based on an express
intent to dedicate,® thus differs from the California
cases on implied dedication of beaches and beach
accessways.5’

The New York court’s legal approach also contrasts
with that of the New Jersey Supreme Court, which held
that the public trust doctrine prohibited a municipality
from imposing higher fees on nonresidents than on
residents.6 But the practical effect of the two courts’
decisions 1s similar: opening municipally owned
beaches 10 more people.

While Gerwitz may have encouraged other cities and
towns to lower the barriers to nonresidents’ use of
locally owned beaches,57 public access along privately
held portions of New York's shoreline remains limited.

In one case, for example, plaintiffs sought toopen a
private beach by invoking the legal theory of custom
and usage. Despite evidence that the public had long
used the area to gain access to Long Island Sound for
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bathing and boating, the court rejected plaintiffs’
attempt.5® The case contrasts sharply with the Oregon
Supreme Court opinion holding, under a modified
form of the ancient common-law doctrine of custom,
that the public may use the dry-sand portion of that
state's Pacific shote.59

Another approach toward increasing public ac-
cess —arequirement thata subdivider dedicate a beach
to the public as a condition for subdivision approval —
was turned down by a New York court when the devel-
oper established that allowing such access would
appreciably lower the value of his property.”

Encouraging public coastal access is a goal of the
state’s legislative and executive branches. The Water-
front Revitalization and Coastal Resources Act,”
passed in 1981, declares that it is necessary ““[t]o achieve
a balance between economic development and preser-
vation that will permit the beneficial use of coastal
resources while preventing . . . diminution of . .. public
access to the waterfront. . . ." and “[t]o encourage and
facilitate public access for recreational purposes.”’??
Local governments’ waterfront revitalization pro-
grams under this act are required to provide for public
access.”

The newly approved New York Coastal Manage-
ment Program calls for protecting, maintaining and
increasing ‘'the level and types of access to public
water-related recreation resources and facilities”” and
maintaining access to the publicly owned tidelands.?*

PRIVATE LITTORAL RIGHTS

New York's private upland owners enjoy the usual
right of access to navigable waters adjoining their
property. To facilitate their access, they may erect and
maintain permanent structures extending over the tide-
lands even though the public’s passage along the shore
is thereby impaired to some extent.”

The littoral owners’ right to construct floats, piers
and wharves has been judicially upheld.”® However,
the courts have required that this right be reasonably
exercised.”

LEASING AND REGULATION
OF COASTAL ZONE LANDS AND WATERS

A. Leasing

The state’s Department of Environmental Conserva-
tion may lease state-owned tide and submerged lands
(except state park lands) for the exploration and pro-
duction of oil and gas.” The prior approval of the
Office of General Services, which administers state
lands not vested in another state agency, is required
before such leases may be made.” The commissioner of
general services is authorized to enter into other types of
leases of state-owned subaqueous lands, subject to lim-
itations for lands bordering on Long [sland.®®

B. Regulatory Functions

In 1973 the New York Legislature passed the Tidal
Wetlands Act,®! a measure that a legal commentator
calls “far short of a complete regulation of the entire
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coastal zone” but “somewhat more comprehensive”
than the traditonal dredge-and-fiil laws.#? The act,
which defines “tidal wetlands’™ in terms of characteris-
tic vegetation,® is intended to preserve and protect
those lands covered at some time by the tides and cer-
tain designated adjacent lands.3* Following enactment
of the law, the state inventoried the tidal wetlands to
determine which areas should be regulated. During the
inventory, there was a moratorium on alterations to
these lands.#

To implement the Tidal Wetlands Act, the state
commissioner of environmental conservation promul-
gated land-use regulations in 1977.% In general, regu-
lated activities within the boundaries of the designated
tidal wetlands cannot be conducted without a permit
issued by the commissioner. Among regulated activities:

“[Alny form of draining, dredging, excavation, dump-

ing, filling, construction, pollutant discharge or any

other activity which directly or indirectly impairs the
tidal wetland’s ability to provide {fish and wildlife]
habitat."'¥

The 1981 Coastal Erosion Hazards Act*® is a compre-
hensive regulatory scheme applicable to designated
coastal erosion hazard areas. The law provides for regu-
lation at the local, county and state levels in certain
areas, such as those “‘determined as likely to be subject
to erosion during a forty-year period.”'8?

Another law passed in 1981, the Waterfront Revitali-
zation and Coastal Resources Act,?® provides the legal
authority for establishment of a comprehensive, coor-
dinated coastal management program. This act de-
clares the public policy of the state in the coastal area
and encourages local governments to develop optional
waterfront revitalization progams.®! These local pro-
grams help implement the state’s coastal goals
“through use of existing broad powers such as those
covering zoning and site plan review." 9

The Waterfront Revitalization and Coastal Resour-
ces Act, the Tidal Wetlands Actand the Coastal Erosion
Hazards Act are only three of numerous state laws
embraced within the New York Coastal Management
Program.® Approved by the Federal Government in
September 1982, the program articulates 14 wide-
ranging coastal policies with which all state agencies
must be consistent. The New York Deparunent of State
is responsible for administering the program and coor-
dinating its implementation by other agencies.*
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The Law of the Coast in a Clamshell*
Part XI111: The Hawan Approach

By PeTer H. F. GRABER
Office of the Attorney General,
State of California
San Francisco, California

INCE PREHISTORIC DAYS, when the tips of volca-

noes pierced the Pacific Ocean’s surface and

formed the first links in the chain, the Hawaiian
Islands have been wedded to the sea. Almost half of the
State of Hawaii's land area is within 5 miles of the
ocean, and no point is more than 29 miles from the
shorehne?

Extending 1,700 miles across the Pacific, the Aloha
State consists of eight major islands—the highest pan
of a largely submerged volcaniec mountain range—and
116 minor islands.? The state's 750-mile coast® en-
compasses such diverse areas as the highly urbanized
Waikiki Beach (Fig. 1) on Qahu and the precipitous
1,000-foot-high Na Pali Cliffs on Kauai.

When the Polynesian ancestors of the Hawaiian
people settled the Islands between 500 and 750 A.D..
they lived along the coast.* And most of today’s throngs
oftourists are housed in resorts, hotels and condomini-
ums near the ocean.®

The contemporary law of the coast in Hawaii reflects
the Islands’ close ties 1o the sea. The state’s Supreme
Cournt looked back to ancient Hawaillan custom in
deciding where to fix coaswial property boundaries,
thereby expanding shore areas open o the public®
State officials are also looking ahead, studying the legal
issues involved in ocean thermal energy conversion
(OTEC), or the wse of the temperature differences
between warm and cold ocean water to produce energy.’

HISTORICAL BACKGROUND

Hawail's land laws are unique among the states
because “they are based on ancient [Hawaiian] wradi-
tion, custom, practice and usage,” according to the
state’s Supreme Court.® Although Hawaii adopted the
English common law on Nov. 25, 1892, 1ts adoption
was subject to carlier Hawaiian usage.® Thus, in exam-
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ining the contemporary law of the coast—especially
with respect to utle to and boundaries of littoral lands,
public beach access and private fishing righis—an
understanding of some key events in Hawaii’s colorful
history 1s essential }¢

When Capt. James Cook “discovered’ the Hawaiian
Islands in 1778, they were a number of small kingdoms.
king Kamehameha 1 unified the Istands and {ounded
the Kingdom of Hawaiiin 1810. The king held utle 10
all land, with the warrior chiefs having use of various
areas at his discretion. Untl the mid-19th century, the
land tenure system was essentially feudal. “The basic
unit of Hawaiian property was the ehupuaa, which
usually ran from the mountains to the sea, entitling the
chief and his people to obtain fish from the ocean and
fuel, canoe timber, and birds from the mountains.”!

With the influx of American missionaries and other
foreigners, pressures mounted o change the ancient
Hawaiian system of landholding.'? In 1845 a Board of
Land Commissioners to Quiet Land Titles—com-
monly known as the Land Commission—was created
to investigate and confirm private individuals' claims
of rights in lands.!* *'Its decisions, subject only to
appeal to the Hawaii Supreme Court, were 10 be based
on existing law of the kingdom, including ‘native
usages in regard o landed tenures.” "'

However, “[t]he Westerner-dominated {Land] Com-
mission perceived 1ts goal to be a towal defeudalization
and partition of undivided interests’ in the lands.!s
“Under the traditional land system, . . . holdings of the
king, chiefs and commoners were intertwined and
undivided.”’t* In 1848 King Kamehameha 111 divided
his private lands from the interests of 245 chiefs and
konohikiin the Great Mahele (Division).'? “The trans-
formauon 1o the modern Hawaitan land system was
[subsequently]completed by creating formalized mecha-
nisms for the sale of government lands and by allowing
aliens to own land. . . . By 1832, thousands of acres of
prime Hawaiian land were in the hands of [oreigners.”' 18

The monarchy was overthrown in 1893, a year after
Hawaii's conditional adoption of the common law. In
1894 the “provisional government . . . established the
Republic of Hawaii, which lasted unul annexation [to
the United States]in 1898.7%9 By this time, Westerners,
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Fig. 1. High-rise hotels and condominiums overlook famed Waikiki Beach in Honolulu. The beach stretches from Ala Wai Boat Harbor
to Diamond Head. Kapiolani Park is on the right. (Hawaii Visitors Bureau photo.)

who made up only 9 percentot the Islands’ population,
owned 67 percent of the taxable lands.?® Until achiev-
ing statehood in 1959, Hawalii was administered as a
territory of the United States

TITLE TO LANDS WITHIN
THE COASTAL ZONE

Hawaii’s coastal zone, as defined in the state’s Coast-
al Zone Management Program, includes most of the
populated and developed parts of the Islands, encom-
passing all'land areas except for state forest reserves and
federally owned or administered lands.?* However, the
most intensive regulaton of lands within the zone
takes place in the shoreline special management areas
(SMAs), the inlund himits of which the counties were
required to amend under the Hawaii CZM Act of
19774

The coastal zone extends seaward to the outer limits
of the United States territorial sea, as provided in the
federal Coastal Zone Management Act of 1972 As
discussed below, however, the State of Hawaii has
asserted jurisdiction over the archipelagic or channel
waters between its islands. Consequently, the Hawaii
CZM Program notes that the state is not relinquishing
or walving “its rights, authority, or claims, presentand
future, over those waters within the State's jurisdiction
that exist outside the secaward boundary of the Hawaii
CZM Program area.”'

10

For convenience, lunds within the Hawait coastal
zone may be classified as uplands, udelands and sub-
merged lands. s

A. Uplands

Most uplands within the coastal zone are privately
owned, although federal 27 state and local governmen-
tal entities have title 1o some prime property along the
shoreline. A recent claim by the City and County of
Honolulu that private parties could not own an off-
shore island was rejected. The Hawaii Supreme Court
held that King Kamehameha HI had the power in 1850
to convey Mokoli’i Island to the owners’ predecessors.?¥

Use of privately owned uplands adjoining the shore-
line is subject to setback requirements and other sirict
regulatory controls.*?

B. Tidelands

The Hawait Coastal Zone Management Program
flatly asserts that the state “owns all shoreline or beach
areas’’ landward "“to the highest reach of the waves, as
evidenced by the vegetation or debris line, whichever is
higher.""3° But carly Hawaiian case law states that dur-
ing the monarchy the king had the power to convey
lands down to the low-water mark into private owner-
ship,’! suggesting that some tidelands may be privately
held.
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When admitted 1o the Union Aug. 21, 1959, the State
of Hawail succeeded the territonal government as
owner of all publicly held udelands ®* Hawaii was
admitted on an equal footing with the other states,*
and thus has the same jurisdiction and sovereignty over
11s tidelands as the ariginal states.

C. Submerged Lands

Under the Admission Act and the Submerged Lands
Act,™ Hawati has title 1o submerged lands within a
d-geographical-mile belt around cach of 1ts islands.

Since the Fare 19705 the state has assered an archipe-
Lagic clatm o a fan vaster arca. This “claim s based on
the principle that all the Hawaiian Islands should be
considered legally a single entty, and therefore the
channcel waters between the islands should fall within
Hawaii's territorial jurisdiction.”#

The Hawaii State Constitution was amended in 1978
10 assert state jurisdiction over the archipelagic waters:
... The State shall have the power to manage and
contio} the marine, seabed and other resources within
the boundaries of the State, including the archipelagie
walers of the State, and reserves 1o 1self all such rights
outside state boundaries not specifically limited by fed-

eral o internatonal law.

To include those archipelagic waters within its boun-
darnies, the Hawaii Constitution was amended 1in 1978
to provide:

oL The State of Hawail shall consist of all the 1slands,

together with thelr appurtenant reefs and territorial

and archipelagic waters, included in the Territory of

Hawaii on the date of the enaciment of the Admission

Act, ..

Therefore, if the stawe’s “'claim cannot be proven as of
1959, the Constitution makes no claim to archipelagic
waters at all."s*

For Hawaii 1o prevail in its claim to archipelagic
waters, it must overcome a 1965 decision of the U.S.
Court of Appeals for the Ninth Circuit. In Island Air-
lines, Inc. v. C.A.B..* that tribunal affirmed a lower
federal court’s holding that the state’s jurisdiction did
not embrace the channels between the islands. The
lower court had concluded that these channel waters
were international waters.

The State of Hawati was not a party to the Island
Arrlines hugation,* and has argued that 1t 1s not pre-
cluded by that decision from asserting 1ts archipelagic
waters claim 4! The state’s claim remains unresolved.

DETERMINATION OF TIDAL BOUNDARIES

A. Upland /Tideland Boundary

It is generally recognized that the legal boundary
dividing Hawaiian private owners’ uplands from state-
owned udelands is the high-water mark.? But many
difterent terms have been used, both in the Hawaiian
language and in English, to describe the secaward limits
ot private lands in Land Commission awards, royal
patents and deeds.** And recent conflicting decisions by
state and federal courts demonstrate the difficulues of
actually locating the legal boundary on the ground.
OCTOBER 1983

In re Ashford * a 1968 Hawan Supreme Court case,
involved land originally included 1n two royal patents
issued 1 1866 in which the makar (seaward) bounda-
ries were described as running ma ke kai (along the sea).
The court defined that Hawaiian term as meaning
“along the upper reaches ol the wash of waves |at
ordinary high tde], usually evidenced by the edge of
vegetation or by the line of debnis lefu by the wash of
waves. b

Tosupportits views on how the boundary should be
delined and located, the court’s majority stressed that
“ancient tradition, custom, practice and usage’” are the
bases for Hawaii's land laws.** Conscquently, it is per-
missible under the Ashjord decision to introduce “rep-
utation evidence” about the location of the boundary
through westimony by kamaaima witnesses, i.¢., persons
familiar {rom childhood with a locality or “specially
taught and made repositories’ of knowledge passed
from generation 10 generation about ancient Hawaiian
custom.* The majority concluded that the trial court
had erred in finding that the boundary is the intersec-
tion of the tidal datum of mean high water with the
shore,? a line more favorable to the upland owners
than 1o the state.

In a lengthy dissent, Justice Marumoto warned that
the Ashford decision would have a far-reaching future
impact.?® He argued that the majority opinion was
inconsistent with earlier Hawaii case law and govern-
mental survey practice.?! He also chastized the state for
“asking this court . . . 1o declare as the law {or the
determination of the seaward boundaries of private
lands .. . a pracuce primitive in concept and haphazard
in application and result. . . .72

Five years later, the Hawaii Supreme Court refined
and applied the Ashford rule in County of Hawaii v.
Sotomura.®® This case arose from the county’s con-
demnation of a park site at Kalapana Black Sand Beach
(Fig. 2), a popular tourist attraction and surfing spot
on the Big Island.

Sotomura involved an unusual fact situation; there
had been pre-Ashford land court proceedings in which
the scaward boundary of the privately owned parcel
had been located along the limu (seaweed) line,? but
the shoreline had eroded before the condemnation law-
suil was brought. Among the 1ssues: (1) whether the
erosion would have any legal effect on the boundary
(the state Supreme Court held thad it did, a point dis-
cussed below), and (2) if so, the proper method of locat-
ing the new boundary.

The high court held that the trial judge had correctly
ruled that the new location of the boundary, as man-
dated by Ashford, was along “the upper reaches of the
wash of the waves,”’ but had erred in locating the
boundary along the debris line rather than the vegeta-
tion line.®® The court stated:

“We hold as a maner of law that where the wash of
the waves is marked by both a debris line and a vegeta-
tion line lying further mavka [landward); the [legal]
presumption is that the upper reaches of the wash of
the waves over a course of a year les [sic]along the line
marking the edge of vegetation growth. .. [Wlhile the
debris Hne may change rom day wo day o1 from scason
to season, the vegetation line is a moie permanent
monument, 1ts growth limited by the year's highest
wash of the waves. "7
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In reaching this conclusion, the court satd that its
Ashford decision had been “a judicial recognition of
long-standing public use of Hawait's beaches to an
asily recognizable boundary that has ripened into a
customary right.”'s* One ratonale for selecung the
most landward of the three lines considered (the lirmu
or scaweed tine, the debris line and the edge ot vegeta-
tion): “Public policy, as interpreted by this court,
tavors extending to public use and ownership as much
of Hawaii's shoreline as ts reasonably possible.''s9

Subscquent Hawail Supreme Court cases have cited
and followed the Ashford:Sotomura boundary rule,
declaring that “the true measure of high water mark in
this jurisdiction is the upper reaches of the wash of the
waves. "0 As a broad proposition, boundaries of real
property are determined under state law except wherea
federal question is involved or there is an overriding
federal interest that must be protected ! Therefore, the
Ashford Sotomura rule generally would appear to be
controlling in Hawaii. But the matter remains clouded
because of language in a recent federal court decision. 52

After the state Supreme Court ruled against the
property owners in the Sotomura case, they sought
reliet in federal court. In 1978 the United States District
Courtfor Hawaii held that the owners had been denied
due process under the l4th Amendment to the US.
Constitution on several grounds.® The federal tribunal
also concluded that the state court’s “'retroactive appli-
cation of the Ashford standards to locate the secaward
boundary ... atthe vegetation line, . .. was so radical a
departure from prior state law as to constitute a taking
of [their] property by the State of Hawaii without just
compensation. . . .5

The U.S. District Court sharply critcized the Hawati
court’s Sotomura decision, asserting that “all relevant
precedent,” other than dshford, “demonstrated that
high water mark was 1o be determined by reference 1o
the tides and that mean high water . . . was the accepted
criterion.” '8 The federal courtalso stated that “{the use
of mean high water, or the [Limu or] scaweed hine as its
substantial equivalent, to locate high water mark on
the ground was also in conformance with common
law, adopted . . . as the law of Hawait.”8 Ulumately,
however, a lack of evidence during the trial of the
Sotomura case—and an act of nature—forced the fed-
eral court to accept the debris line rather than the limu
line as the post-accretion boundary of the land in
dispute.s?

B. Legal Effect of Physical Changes in the
Location of the Shoreline

In 1889 the Hawaii Supreme Court held thae addi-
tions to littoral land formed by gradual, imperceptible
accretion belong to the upland owner.% But 88 years
later, in 1977, the court ruled thad the state, rather than
private littoral owners, should benefic trom extensions
in the shore caused by sudden lava [lows.%®

When a 1955 volcanic eruption overtlowed the Island
of Hawaii’s shoreline, approximately 7.9 acres of new
land were added to a privately held upland parcel. The
court found that the state, upon admission to the
Union in 1939, had obtained title to the lava extension,
Lt reasoned that, when ceding lands to the Unated States
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at the time ol annexation, the Republic of Hawaii “had
an interest in any lnds to be added 1o the Territory of
the Hawatian Islands, whether through conquest, dis-
covery, or volcanic activity,” and that “any Lava exten-
sion thereafter created should be considered 1o be
among the 'lands and properties . . ceded o the United
States by the Republic, .00

The court was concerned that granting a lava exten-
sion to a littoral owner would amount w a windtall:

oI a one-third aare parcel fronting the ocean is
{lowed over by Lava which adds one 1o two scaward
acres to the parcel, is itequitable that its owner acquire
property which is three or six times the size of the
preexisting parcel? [ a hooral owner is 1o be thos
compensated tor Tava destraction, should not an up-
land pasture or farm owner be also compensated with
pasture or farm Lind for the destraction of what had
been the chuet cconomie attribute of his parcel? Lo
“Rather than allowing only a lew ot the many Lva
victims the windfudl of lava extenstons, this court
believes that equity and sound public policy demand
that such land inure to the benelit of all the people of
Hawatt, in whose behalf the governmentaces as trustee,
"7l

The Hawait Supreme Court, apparently lor the first
time, was asked to decide on the legal effect of erosion
on property boundaries in the previously discussed
Sotomura case. 'The court, noting the absence of evi-
dence of Hawatian custom on the question, resorted to
common-taw principles and held that the state gains
title 1o eroded land.™ In another case, the high court
held that the state could challenge the location of a
shoreline boundary of property registered in the land
court when a new survey shows a line further inland
and a portion of the property has been submerged by
erosion.”

Erosion is only one of the coastal hazards in Hawaii,
tsunami inundation, subsidence and flooding are among
other problems addressed in the state’'s Coastal Zone
Management Program.”™ There have been approxi-
mately 0 tsunamis over the past T3 years, with espe-
cially severe loss of life und property damage in 1946
and 1960.73

HAWAII'S PUBLIC TRUST DOCTRINE

Soon after becoming an American territory, Hawail
adopted the public trust doctrine, the concept that the
public has the right to use tidal waters for certain
purposes.’ In 1899 in King v. Oahu Ratlway & Land
Co.,77 the Hawati Supreme Court followed the reason-
ing of the U5, Supreme Court’s landmark 18921 maois
Central decision,” and held that t]he lands under the
navigable waters in and around the territory ol the
Hawaiian Government’ are impressed with a trust for
the public uses of commerce, navigation and tishing.™

The Hawaii Supreme Court applied the public trust
doctrine in 1905 to enjoin construction of a scawall on
Waikiki Beach's tdelands.? The court stated: “Walls
and buildings extending seaward bevond high water
mark block the right of way and furnish no compensa-
tory advantages to the public for purposes of naviga-
tion or fisheries.'™!

Despite these early decisions, however, there have
been difficulties in reconciling public rights assured
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under the public vust docirine with private fishing
rights that had arisen under anaent Hawanan custom
and usage.

In 1840 King Kamehameha HHormally granted the
konohikis (overseers, land agents o1 landlords of the
ahupuaa, or basic land division) certain private righis ®
The konohiks could designate one species of {ish
withan a certain arca for then exclusive use or, alterna-
tuvely, puta taboo on all fishing within the area for a
period of ume and receive one-third of all fish caught
within the fishing grounds The Hawaii Legislature
approved these konoheks rights in 18591

Congress, in the 1900 Hawait Organic Act,* repeated
all Jaws conferring exclusive private fishing rnights
except {or preexisting vested righas, Under the act any
clutmant o these rights was requined o 1egister his
claim within two years; the erritory was then to con-
demn and purchase the fisheries that had been regis-
tered and adjudicated.fe

Duc to many owners” failure 1o register their kono-
fiaki fisheries within the two-year deadline, the Organie
Act opened more than half these fisheries to the pub-
lic.* However, i two dectsions in 19041 and 1906, the
LS. Supreme Court upheld the validity of preexisting
private fishing rights, stressing that Hawalian usage
and Law had recognized them as private property #
These dedasions reversed a Hawail Supreme Count
holding® that the Trustees of the Estate of Bernice
Pauahi Bishop, the largest private landowner in the
Islands, had acquired no vested fishing rights,

More than three decades later, the Bishop Estate
attempted to quiet its ttle o another fishery 20 In 1940
in Bishopyv. Mahiko, the Hawail Supreme Court sub-
ordinated the konohik: fishing rights 1o the public
rrust and held that the Bishop Estate’s failure 1o estab-
hish its claim o vested rights under the Organic Act
constituted a waiver of any right 1o compensation.®!

The public trust docuine has conunuing viability in
Hawaii. It was relied on by the state Supreme Courtin
the previously discussed 1973 Sotomura boundary deci-
ston¥ And in a 1977 case, also mentioned above, the
court held that new land tormed by lava flows extend-
g the coastline seaward 1s held intrust by the state for
the people, and recogmized recreanion as a valid public
trust use.

A 1978 addiuon to the Hawail Constitution also
reflected an application ol the public tust doctrine to
publicly owned coastal lands and wazters:

... For the henelitol presentand {uture generations,
the State and 1ts politcal subdivisions shall conserve
and protect Hawalt's natural beauty and all nawral
resoumrces, incduding land, water, air, nunerals and
energy sources, and shall promote the developmentand
utilization of these resources in a manner consistent
with then conservation and in furtherance of the self-
sufficiency of the Starte,

“All public natural resources are held in tast by the
State for the benefit of the people.”™

PUBLIC ACCESS RIGHTS

Because the uplands adjoining three-quarters of the
Islands’ sandy beaches ave in private ownership,* pub-
lie beach access 1sa matter of continuing concern to the
state, ocean swimmers, surfers and others seeking to use
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the shore. The Hawaii Coastal Zone Management Pro-
gram calls for “{pJoviding and managing adequate
public access, consistent with conservation of natural
resources, 1o and along shorelines with recreational
vilue. s

Legislatvely, the state has attempted 10 preserve
beach access. The Department of Land and Natural
Resources, which adiministers statc-owned lands, 1y
required to lay our and reserve vertucal public access
between highways and beaches whenever shoreline
property is sold, leased or developed by the stawe . In
addimon, a statute created a shorehne sethack arca,*
thereby encouraging Fateral public access along the
shore.

Hawuit's appellate courts apparently have not been
sqpiirely confronted with beach access 1ssues. But, as
previously mentoned, the state’s Supreme Court, in
the Sotomura case, declared that “[pJublic poliey . ..
favors extending 1o public use and ownership as much
of Hawaii's shoreline as is reasonably possible.'

Some Hawaiian legal writers, alarmed about the
pace of development along the shore, have urged utili-
zation of various theories of law 1o establish and protect
public access ' Pointing to the Oregon Supreme
Cowrt’s reliance on a modified form of the common-
law docirine of custom 1o open that state’s beaches 1o
the public, 't these writers assert that public access
should be judicially protected under ancient Hawatian
custom and usage. (By case law, such usage must pre-
date Nov. 25, 1892, when the common law was condi-
tuonally adopted in Hawaii.'o?) It is claimed that “the
customary right of beach access was a public right
which the [Hawaiian] king as sovereign could not
convey,” 08

A 1979 U8, Supreme Court case involved the ques-
tion of public access to Kuapa Pond, a shallow tidal
lagoon on the Island of Oahu separated from Mauna-
lua Bay and the Pacific Ocean by a barrier beach. In
converting the fishpond inio a marina for private
recreational boats, as part of a subdivision, a private
developer dredged an 8-foot-deep channel from the
pondtothe bay. In Kaiser Aetna v, United States 14 the
court rejected the Federal Government's attempt (o
requne the developer to allow free public access 1o the
marina.

The Federal Government argued that the dredged
pond had become a navigable water of the United
States, was subject to the federal navigationat servi-
tude!® and thus must be open to the public. A divided
Supreme Court, noting that under Hawaiian law
Kuapa Pond was private property,’® held that the
government could not require public access 10 the
dredged pond without invoking its eminent domain
power and paying just compensation,'o?

PRIVATE LITTORAL RIGHTS

There is a paucity of law on the rights of private
littoral owners in Hawan. '8

In the lava {low case, discussed above, the state
Supreme Court recogmized that the protection of the
littoral owner's access to the water is a rationale for the
usual rile of accredon, but the court denied such access
where lava had extended the shoreline. Ciing Califor-
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nia cases, the court said that . . . the preservation of
[private] littoral access is not sacrosanct and must
sometimes defer to other inwerests and considera-
tions.''109

An early Hawail high court case appeared to recog-
nize the right of private upland owners to erect and
maintain wharves, landings and piers seaward of the
high-water mark, providing such structures did not
interfere with navigation.!' Present statutory law
requires that state leases {or piers on “public lands,
including submerged lands,” provide that the public
can use such facilities 0!

LEASING AND REGULATION
OF COASTAL ZONE LANDS AND WATERS

A. Leasing

Unlike California, Louisiana and Texas, the State of
Hawaii has no known oil, gas or other hydrocarbons in
its tide and submerged lands.''? Consequently, the state
has focused on the potendal of developing other
resources in and beneath the ocean surrounding its
islands. In this connection, Ocean Leasing for Hawalii,
an extensive report prepared for the state’s Departument
of Planning and Economic Development and Depart-
ment of Land and Natural Resources, was issued in
1981.113

The report examines the legal and policy issues con-
cerning state leases for three potential uses of Hawaiian

marine waters: (D conmercial mariculiae, " Y2 ocean
thermal energy conversion (OTECYY and (3) Lish-
aggregation devices.'' The study concludes by reco-
minending various legislative propaosals to permit the
leasing and licensing of the occan bottom, the vertical
water column and “or the ocean surlace 1V

Hawati's Constitution empowers the state “"to man-
age and control the marine, seibed and other tesources
located within [1ts| boundaries. .. "M Existing statu-
tory law authorizes the Departunent of Land and Natu-
ral Resources to lease state-owned tde and submerged
lands, but only for certain uses and subject to various
restrictions. 'Y As previously noted, leases of public
lands adjoining the ocean must reserve public rights ot
way and access 1o heaches, 20

B. Regulatory Functions

Hawatii’s coastal zone 1s subject to extensive regula-
tion by state and county agencies.

For example, uses within conservation districts,
established under the proneering State Land Use Law
of 1961, are regulated by the Departmentof Land and
Natural Resources. Conservation districts embrace the
ttde and submerged Lands and beach areas lindwiad o
the maximum line ot wave action. Conservation dis-
trict use permits must bhe obtained by “lajnvone prop-
osing to use . .. [district}lands or waters for commercial
gain,”1*

In 1970 the Shoreline Setback Law!™ “established a
restrictive zone 40 feet [landward ] trom the upper wash
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Fig. 2. The Kalapana Black Sand Beach, on the Island of Hawaii, was formed when an ancient lava flow was attacked by the ocean.
Shoreline property in the area was the subject of lengthy litigation in state and federal courts over the location of the boun-
dary between uplands and tidelands. (Hawaii Visitors Bureau photo.)
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of the waves (20 {eet for certain small parcels) in which
construction and other operations are generally prohi-
bited except by a special approval-variance pro-
cedure, "1

Under the Hawaii Shoreline Protection Actof 197512
which established special management areas (SMAs)
along the coast, county permits are required for certain
“developments” which exceed $65,000 or which would
significantly affect the shoreline. 12

The SMA permit procedure is an integral part of the
Hawail Coastal Zone Management Program, devel-
oped under the state’s CZM Program Actof 1977,7%7 and
approved by the Federal Government in September
1978. The Department of Planning and Economic
Development as the lead agency in administering the
program,'** but many other state and county agencies
have roles 1inats implementation. '
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without cause. The Declaration of Rights was incorporated in
the tirst Constitunion of Hawai i 1810, which changed the
form of government from an absolute monaichy 10 a constitu-
tonal one. Comment, supra, note W 26 Hastings 1. }. at 831-
832 Comment, suma, note -1, 3Haw 1o Revoat 11112 In 1811
the king “again sought o forestall conflict with the toreign
conununty by prodlanming a plan of accommaodation allowing
the Islands’ governors o enter into fifty-vear leases with the
forcigners.” Levy, supra, note 10,63 Cal, L. Rev. o 852 (lootmore
omitted).

- Comment, sugna, note 10026 Hasungs Lo JLoar 832 Comment,
supra, note 4, 8 How. Lo Revoat 11200 07,

I Levy, supra, note 10, 63 Cal. L. Revoat 853 (footnote omitted).

15, Id. i 851 (lootnote omited).

6. fd. at Bh3.

V7o Id.an 855, For the fivst time, the concept of public lands was
recognized in Hawait alter the Great Mabele. Comment, supra,
note 10, 26 Hasungs 1. ). an 832-833. See also Comment, supra,
note 4, 3 Haw. L. Revoac 111-T12.

18. Levy, supra, note 10, 63 Cal. L. Rev, o 857,

19. 1d. at R62.

20. Id. at 858 n. 64.

21, See Hawait Organic Act, 31 Stat. 111, Because of its status as a

tertitory belore entering the Union, Hawaii thus differs from

Texas, which had been an independent repubhic immediately

before statchood.

HCZMP, supra, note 1, at 7, 53-61; wlephone conversation,

supra, note 3.

1977 Haw. Sess. Laws ch. 188; codified at Haw. Rev. Siat. ch.

200A (P 1) (Supp. 1982). The SMAs were preexisting areas

subjrctio more intensive regulation that had been delincated on
maps liled by the counties pursuant 1o the Hawaii Shoreline

Protection Actof 1975, codified at Haw. Rev, Stat. ch. 205A (Pr.

) (Supys. 1982). The Hawaii CZM Act requited the counties to

amend the SMAs by 1979 10 conformio state policies setforth in

that act and criteria dewiled in the stae’s coastal program.

HCZMP, supra, note },at 6-7; Haw. Rev, Stat. § 205A-23 (Supp.

1982).

24. 16 US.C 8 M5 et seq.

25, HCZMP, supra, note 1, at 53,

26. This classification 1s consisient with the neannent of other
states’ coastal zone lands in this series. However, the “highest
wash of the waves,” rather than the Jine of mean high water
based on tidal data, is used in this arucle as the demarcation
between uplunds and ddelands because of Hawaiian state coast-
al boundary case law. See “Determination of Tidal Bounda-
ries.” mfra.

27. By law, {ederally owned or managed lands ai1e excluded from the
coastal rone. 16 ULS.C. § 1453(a). Itis noteworthy, however, that
the Department of Defense, the National Park Service and other
federal agencies have title 10 many parcels of coastal uplands,
including approximately 10.5 miles of the 47 linear miles of
uplands owned by governmental entities adjoining sandy
beaches. HCZMP, supra, note 1, ar 118

28. City & County of Honolulu v. Bennett, 57 Haw. 195, 197-204,
552 P. 2d 1380, 1384-1388 (1976). The City and County of Hono-
luly, which was condemning the oftshore istand for park pur-
poses, contended that a resolution by the Privy Council, advisers
to the king, prevented private ownership in the arca from the
high-water mark of Oahu o a marine league scaward. The court
said that the resolution did nothave the force of law and that the
powers of the king, except for self-imposed limitations, were
broad enough 10 permit convevances of such of(shore islands.

See “Leasing and Regulation of Coastal Zone Lands and

Waters,”" infra.

HCZMP, supra, note 1, at 118, See also Commem, supra, note

10, 26 Hastings L. J. at 825 Town & Yuen, supre, note 10, 10

Haw. B. J. at 5. For a discussion of this legal boundary, see

“Determination of Tidal Boundaries,” infra.

. Brown v, Spreckels, 14 Haw. 399, 401 (1902), 18 Haw. 91 (1906),
aff'd, 212 U.8. 208, 212 (1909); Terr. v. Liliuckalani, 14 Haw. 88
(1902).

32, Hawail Admission Act, 73 Sta, 4, § 5.

43. For a briel discussion ol the egual-footing doctrine, see Shore

and Beach, Vol. 48, No. 4, Ociober 1980, pp. 15-16.
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22

23.

e

29.

30.
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35.

36.

37.
38.

1.

2.

13,

j

F G

17.

RIUE

67 Star. 29; codilied ar 13 U.S.CL§ 1301 et seq.

Ocean [easeng for Hawart, supra, note 7. at V239 Keith, supra,
note 7, 3 Solar L. Rptr. at 530-536.

Haw. Const. e X1 § 6 (Supp. 1982) {emphasis added). The
statutory definition of distvicrs within the state was amended in
1980 1o provude that the distcts include “archipelagic waters .
adjacent thereto.” Haw. Rev. Stat § 13 (Supp. 19582).

Haw. Constoart, XV, 8 1 (Supp. 1982) (cimphasis added ).
Ocean Leasing for Hawan, supra, note 7, at V10 (floomote
omited).

L3332k 2d 735 (th Cir, 1969, af (e C A B v, Island Airlines, Ine.,

235 F. Supp. 735 (D. Haw. 1Y61).

. However, the Court of Appeals pointed out that the State of

Hawait “had tull opportumity to become a livigam [in the Ly land
Airlines case) had it destred,” having sought permission (o
intervene but then, betfore the hearing, withdruwing i petition
and being grantxd leave to appear as anicus curiae. Island
Airlines, Ine. v, C.ALB., supra, 352 F. 2d ac 742,

Keith, supra, note 7, 3 Solar L. Rpu. at 335-534.

Litigation between the Siuate of tlawail and the United States
may be necessary (o resohve the danm,

Early Hawaiian cases held that when a Land Comission
award described the boundary ol a lotas “along the sea, " the tide
conveved extends scaward to the high-water mark. See, e.g..
Terr. v, Kerr, 16 Haw. 363 (1904); Halstead v. Gay, 7 Haw. 587
(1889). However, the courts recognized that the sovereign power
existed to grant lands seaward to the low-water line, Broun v.
Spreckels, supra, 1 Haw. 399, 104, 18 Haw_ 91, aff'd, 212 U5,
208; Terr. v. Liliuokalani, supra, 11 Haw. 88.

. See Cox, Shoreline Property Boundaries in Hawail, Hawaii

Coastal Zone Management Program, Tech. Supp. No. 21 (1980),
at 96-117.

C50 Haw. 311 HO P 2d 76 (1968).
Cdd.au 315, HH P 2d ar 77 Although it 1s arguable that this

definition was dictum, e, unnecessary to the decision on the
issues hefore the court, 10 has heen subsequently applied inother
cases as representing state faw.

Ibid.

Adoac315-316 00 2, 440 P 2d ac 77-78 . 2. The wial judge had

permitted the state’s two kamaaina witnesses o westify, in order
1 preserve the tecord on appeal, but had agreed with the private
owners’ objections w the kamaainae withesses' testimony about
the ancient Hawaiian tradition, custom and usage of delineat-
ing maka boundaries, [d. at 315-316, 110 P. 2d at 77-78.

Cd.ar 315,40 P 2d at 77, The court thus rejected the federal rule

for determining the upland ddeland boundury as set forth in
Borax, Ltd. v. Cuy of Los Angeles, 296 1.8, 10(1933). Fora brief
discussion of Borax, see Shore and Beach, Vol. 18, No. 4, October
1980, pp. 17-18. By defining the high-water mark in terms of a
vegetation or debris line, Hawaii's courtexpanded landward the
limit of the state's tidelands ownership along sandy beaches in
comparison to jurisdictions that have adopted the Borax rule. In
Ashford, the courtnoted that the edge of vegetation or debris line
on the beach involved in the case, located on the Island of
Molokai, was approximately 20to 30 feet landward of the Line of
mean high water, i.e., the inwersection of the tidal datum of mean
high water with the shore. fn re Ashford, supra, 50 Haw. at 315,
HO P 2d ar 77,

The court, stating that property tights are determined by the
Ltw in existence when the tights are created, said that when the
royil patents were issued in 1866 the Hawatian sovereign had no
“knowledge of the data contained i dhe pubhications of the U.S.
Coast and Geodetic Survey {now the National Ocean Servicel,
et | did not mntend o and did not grant tide to the land along
the ocean boundary as chimed by the private owners . fd. at
305, 307, 110 P 2d a 7778
I, at 318, 110 P, 2d at 78-79 (Marumoto, J.. dissenting). He said
that the dedision “[sJo Tong as it remains unaltered as the fast
word of this court on the subject, ... will control the determina-
tion of the seaward boundary of every parcel of unvegistered
private land [re., Land whose title had not previously been
registered under the statutory land court proceedings, such as
the property involved in.hAford | in this State in which the utle
document describes the seaward boundary as being “alonyg the
sea’s and, ilso, the determination of the seaward boundary of
every parcel of private land built up by accretion o registered
land and the seaward boundary of every parcel ot registered land
leftover afier erosion.” fd. ac 318, H10 P, 2d at 79 (Marumoto, J.,
dissenting).

51,

52

[ S
[E

ut
o

61,

62,

63.

6k
65.

Ledal 330-316, 1O P20 a0 86-90 (Manumota, o dissenting).

2 Ledar 321, 110 P 2d an 80 (Marmnoto, [ dissenting) (eniphasis

in original).

O Ew, 176,507 P 2d 57 (19730, cevt. denred, IOV S K872 (1071
CUnlike cshford, which concerned fand court proceedimgs o

register title to Lind that bad not been previousty tegistered, in
Satamucra the property had been registered i the bind courtim
1962, cight years betore the County of Haseann Lled s enmiment
domain action. The survevor who had prepared the fund count
registratton application testitied that he had located the igh-
water mark along the loenw (o seaweed) line. Id o an 177-179, 517
P. 2d 59-60.

The Hawatian word fomre “refers to any type of plant living
under water, and o algae growing in damp places some mosses,
liverworts, and lichens. ... In the context of seashore boundary
description it is synonymaous with scaweed, primuuily applyving
to sessile marine algae,” Cox, supra, note L, at 10

. County of Hawariv. Sotomura, supra, 53 Haw. at 182,517 P 2d

at 62, Uhis was the position taken by the county. 'The privare
owners had contended that their Tand's seaw.ard boandary had
heen pernmunently bixed by the fand comntdeterminauon m 1962,
.e., along the Lonn Geaweed) Tine s previousdy survesed.

CIhid. One writer detines debro Line as “a windvow of debris et

o1 the shote by waves,” noting that “sesetal debris Hines mas
generally be found at most times on most shores. ... The
position of the uppermostdebris line is usualty essenoatly coin-
cident with that of the vegetation line, on the crest ot the beach
hermy, . L7 Cox, supra, note 44, ac 0.

He delines vegetation line, which s synonvimous with edge of
vegetation, to mean the seaward edge of fand vegetation whose
further growth scaward is limited by sali-water inundation or
other wave effects.” Td. at 98-99.

. Cownty of Haivairv. Sotomura, supra, 51 Haw ac 182,517 P 2d

at 62 (footnote omitted; emphasis added).

Ll at 18E-182, 517 P.2d at 61,
CAdoac 182, 317 P 2d agsl-62.
L Dere Sanborn, 57 Haw. 583, 594, 562 P 2d 771, 777 (1977 In

Sanhorn, the court held that the distances and azimuths con-
tained in the private owners” 19531 Land count decree ol regisua-
tion, although proma facte evidence of the high-water inark,
inust vield o the “vegetaton and debris hine” vepresenting the
“upper reaches of the wash of the waves.” Id.ar 583-391, 561 P.
2 at 773-775. See also Littleton v, State, 656 P 2d 1336, 1313
(Haw. 1982); Kaczmarczyk v. City & County of Honolud, 636 P.
2d 89, Y2 (Haw. 1982,

Hlustrative of the subordination of state boundary Liw to federal
Law ire Caltforma ex rel. State Landys Comm’n v, United States,
102 S.C 2132 (June 18, 1982), and Flughes v, Washingeon, 384
1.5, 290 (1967). For a briel discussion ol these cases, see Shore
and Beach, Vol. 51, No. 2, April 1983, pp. 16-18.

Hawaii's Intermediate Court of Appeals mentioned the uncer-
tainty about the state’s upland udebnd boundary in liiganon
about a teal estate sales agreement: “Fhe change i the location
ol the waterfront was mmade by Hawaii's Supreme Court in
judicial decisions. The question is sull pending in several fed-
eral court cases and the final validity of the Hawani Supreme
court decision setting the vegetation line has not vet heen finally
determined.” Shaffer v. Earl Thacker Co., Ltd., 541 P, 2d 983,
Y87 (Haw. App. 1U82).

Sotomura v. County of Huawar, 160 F.Supp. 173, 177, 182- 183
(D, Haw. 1978). The Sotomuras obtained a judgment in their
civil rights suit brought under 42 U.S.C. § 1983, The govern-
mental defendants appeated, and the U.S. Courtot Appeals tor
the Ninth Circuit dismissed the appeal in 1982 hecanse 1t was
not liled in vme. Notomura v, County of Havar, 679 F. 2d 152
(9th Cir, 1982).

160 F. Supp. at 182483,

Id. at 178, The U.S. District Court stated: " Fhe relevant prece-
dent included ratings of the land court . .. and the Hawai
Supreme Court's implicitacceptance of that elevation, .. oinfa
1956 casel [t abso included the [sate] Avomey General's opin-
ions . . . referring to ‘mean high water mark” as an ownership
and jurisdictional limit along the shore. The Hawaii Legisha-
ture itsell recognized as carly as 1924, and contimued 1o recognize
as late as 1964, thacmean high water mark” is the line ot division
between private and public property along Watkikt Beach.”
1hid. (foowtnotes omitted).

3. Id. at 178-479. The federal courtasserted: “The Hawai Supreme

Court's option in Sotomura does not indicate any legal basis
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89,
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for the presumption that the upper reaches of the wash of the
wives over the course of a year lies [sic}along the line marking
the edge of vegetation growith when such a hine occurs inland
from a debris line matking the wash of the waves .., " 1d. at 480,
Because the lomu (seaweed) line otiginally had been used 10
deternune the seaward boundary of the Land in the prior land
count proceedings, 1t was the fedesal court’s position that the
trial judge i the condemnation acton “should have used the
sanie method of establishing™ that boundary after the erosion
had accuned. Id. at 483,

honically, between the tme of the Hawaii Supreme Court's
1974 Sotomura decision and the 1978 Tederal 1uling, an earth-
quike caused the land inquestion 1o sink nearly 2feet. Jd. a1 477
n. 13, Because the i) judge in the eminentdomain case had not
determined “where the iime Line or the mean high tide {line]
actuatly was' after the erosion, and in light of the subsequent
subsidence of the land, the federal coure said it would be
appropriate o accept the debris ine as found by the trial comr o
be the proper seaward boundary of {the Jand | ar the ume it was
condemned.” 1d. at 183,
Halstead v, Gay, supra, 7 Haw. 587,
State v, Zimring, 58 Haw. 106, 566 P. 2d 725 (1977).
Id. at 123, 566 P. 2d a1 786.
Id. at 120-121, 566 P. 2 a1 734-735.

. County of Hawairv. Sotomura, supra, 51 Haw. 176, 183-184, 517

P.2d 57,62, cert. denied, 419 ULS. 872, The coustalsorelerred to
the public tust doctrine as a basis for s holding. See “Hawait's
Public Trust Doctrine,” infra.

Inre Castle, 51 Haw. 276, 277, 506 P 2d 1, 8 (1973).

HCZMP, supra, note 1, a1 15-48.

“One tsunami in 1946 1ok 159 lives and caused $26 million in
damages. The 1960 isunam in Hilo kitled 63 peopte and des-
toved 537 buildings causing $22 million in damages.” T at 3-4.
For a bael discussion of this doctrine, which originaed at
common law, see Shore and Beach, Vol. 48, No. 4, Oclober 1980,
pp- 18-14.

11 Haw., 717 (1899).

Hlimows Central R.R. v, Hlmois, 146 1.8, 387 (1892),

11 Haw. a1 723-725. The case involved a private corporation’s
right to condemn and develop part of Honolulu Harbor. In a
decision handed down only a year after annexation, the Hawaii
court dended the corporation’s power to condemn submerged
Jands.

Terr.v. Kerr, supra, 16 Haw. 363.

Id. at 376.

“Private fishing rights received official written recognition in
1839 as a secion of "An Act 1o Regulate the Taxes,” and entered
the Laws of 1840as Chapter 1HI-8, ‘Of free and prohibited fishing,
grounds.”” Ocean Leasing for Hawait, supra, note 7, at V-126.
Id. ar V-127,

Thid . “The fHawaii ] Civil Code of 1859 added 1o 1he laws of 1840
the proviso that the konohiki fishing grounds extend ‘where
there happen to be noreefs, from the distance of one geographi-
cal mile scaward to the beach at low water matrk . Jd. at V-140n.
9.

Hawaii Organic Act, 31 Stac. 141,

(cean Leasmg for Hawait, supra, note 7, at V-128.

Only 101 lisheries were regisicred, and approximately 250 other
fisheries were opened 1o the public. Id. ac V-129.

Damaon vy, Terr, 194 VLS. 151 (1904); Carterv. Terr,, 200 11.5. 255
(19006),

Cartevvy. Terr, 14 Haw. 465 (1902). The Hawaiicourt “held that
the only private property . .. in the lishery was protecied only as
long as the statutes were in force, but when they were 1epealed
by the Organic Act)there was no propenty in the fishery because
the government had no obligation 10 protect its citizens against
injury inllicted by a change in the law. The court based its
dedision upon the public trust doarine, .. .7 Town & Yuen,

supra, note 10, at 26-27. Following the UK. Supreme Court's
1eversal of this decision, the Hawaii court upheld the status of
konohiki rights as vested property rights. Damon v, Tsutsu, 31
Haw. 678, 692 (1930); Kapuolani Estate v. Terr., 18 Haw. 460, 462
(1907); In ve Fukunaga, 16 Haw. 306, 308 (190-). Sce also Com-
ment, sugra, note 10, 26 Hasiings L), at B39-R11.

35 Haw. 608 (1940,

Onuly about 40 konohiki fisheries remain, most of which are
mound Oahwe. Ocean Leasing for Hawair, supra, nowe 7, at
AN K
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92,
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97.

98.

49.
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101,

102.

103.

104.
105.

Hawait statatory baw sl proteas these private konohiks
fishing tights. Haw. Rev, Stat. § 188-4 provides: “The fishing
grounds from the 1eel and where there happen 1o be no reels,
from the distance of one geographical mile seaward o the beach
atlow watermark, shall, in law, be considered the privae prop-
ety of the konohiki, whaose fands, by ancient regulation, belong
10 the same; 1 the possession of which private fisheries, the
konohiky shall not be molested, exoept 1o the extent of the
reservations and prolibitions hercalter in this chapier set
[orih.” See also id. § 188-5-13.

In addinion to konolaki rights, cettain wenants” fishing rights
are recogmized by the Hawati Constitution and statutes. Haw.
Comst.art. XIE 8 7 (Supp. 1982); Haw. Rev. S1at. § 188-5. Sec
Ocean leasing for Hawai, supra, note 7, at V-129-135,
County of Hawan s Sotomura, supra, b Haw. 176, 185184, 517
P21 57, 63, cort.dented, 419 ULS. 872, For a discussion of this
case and a teled subsequent Tawsuie in federal court, sec
“Upland "Tideland Boundary® under “Determimation of Tidal
Boundaries,” supra.

See also Inre Sanborn, supra, 57 Haw . 585, 503-5491, 562 P. 2d
771, 776, stating that “‘the public nust doctrine, .. can ... be
deemed to create an exception to ow land court system, thus
invalidating any purported registration of land below high
water mark.” (Footnote omitted.)

L State v Zimrmg, supra, 58 Haw. 106, 121, 566 P. 2d 725, 735. For

i discussion of this case, see “Legal Efear of Physical Changes
in the Location of the Shoreline’ under “Determination of
Tidal Boundaries,” supra.

Haw. Constoare. X1 8 1 (Supp. 1982).

Of the total of 185 Hinear miles of sandy beaches, 137 miles abut
privately owned or managed lands. HCZMP, supra, now 1, a
L18-119.

Id. at 26. See also Haw., Rev, Stat. § 209A-2(c)(1)(1i1).

Haw. Rev. Stat, 88 171-26, 171-35. A similar requirement is
imposed on the state Department of Transportation. Id. § 266-
4.5, In addition, counties must requite coastal shoreline subdi-
viders, where public aceess ts notaheady provided, to dedicate a
right of way o1 casemeint for aceess 1o the land below the high-
water mark. fd. § 46-6.5.

Id. 8§ 205-32. No new structures may be builtin the setback area of
not Jess than 20 {feet nor more than 40 feet landward of the
“upper reaches of the wash ol waves.” Ibid. According 10 some
legal writers, this 1970 statute “was passed to prevent further
encroachment of public beaches by developers who were build-
ing hotels up to the line of vegetaton, and in several instances,
seaward of the mean high water mark and into the water.” Town
& Yuen, supra, now 10, 10 Haw. B. J. at 8.

County of Hawaii v. Sotomura, supra, 54 Haw. at 182,517 P. 2d
at 62.

.. {Hligh rise condominiums and resort complexes have
proliferated along the shoreland, and the amount of beach front
property not committed to the wourist industry has been signifi-
cantly reduced. Public use of once accessible undeveloped shore-
lands is now effectively precluded by kap [1aboo]signs fhaving
the elfect of no-trespassing signs| and the enforcement of tres-
pass law.” Comment, supra, note 10, 26 Hastings 1. ]. at 823-824
(footnotes omitted). See also Town & Yuen, supra, note 10, 10
Haw. B. J. at 5, asserting: A people accusiomed to using
beaches for years or even generations are slowly being denied
access 1o beaches which are public propersy [because of beach-
fromt development].”

For a bricl discussion of State ex rel. Thornton v. Hay, 254 Oh.
581, 162 P. 2d 671 (1969), holding that the public is entided to
use the dry-sand part of the beach, see Shore and Beach, Vol. 50,
Na. 2, July 1982, pp. 16-17, 19-20.

State v, Zimring, supra, 52 Haw. 472, 475, 479 P. 2d 202, 204.
Comment, supra, note 10, 26 Hastings L. J. at 837. Other legal
writers state that “[1]e can be foreelully argued that by ancient
Hawaiian usage all persons enjoved access either on {an] unre-
stiicted basis or atdesignated places along the shorehine.” Town
& Yuen, supra,now 10, 10 Haw. B. J. at 12. They assert that these
were ancient Hawatian trails both along the shoreline and on
mountain ridges extending down 1o the shore, 1hid.

411 U8 164 (1979).

The federal navigational servitude, as distinguished from easce-
ments existing under the public tust doctine, is based on the
commerce clause of the UK. Constitution. For a brief discussion
of the federal navigational servitude, see Shore and Beach, Vol

17
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106

107.
108.
109.
110.

i
12
113,

114,

449, No. |, January 1981, pp. 16-17.
bEE LS at 166-167.
HHEULS. an 180,
Ocean Leasing for Hawaii, supra, note 7, at V-149.
State v. Zimring, supra, 58 Haw. at 119, 566 P. 2d ae 734
Terr.v. Rerr, supra, 16 Haw. 363, Inthat case, however, the court
said the government could require a Hittoral owner to remove a
concrete seawall extending onto the tidelands.
Haw. Rev. Stat. § 171-36(9).
HCZMP, supra, note 1, at 113.
Gerald 8. Clay, anattorney in private practice in Honolulu, was
selected by the Deparunent of Planning and Economic Devel-
opment as consultant to prepare the reportand was its principal
author. Ocean Leasing for Hawail, supra, note 7, at .
“Aquaculture is defined as the propagation and cultivation of
aquatic animals and plants for profit or social benefit. The
aquaculture activities which take place in brackish water or
seawater are termed mariculture.” Id. at H-1 (footnote omitted).

5. "The basic process of OTEC is one of drawing cold water from

deep ocean areas to the surface and rapping the energy released
as the cold water is heated.” HCZMP, supra, note 1, ac 115.

. A [ish aggregation device is a floating or submerged structure
deploved in the ocean to auract, congregate and hold fishes and
other free-swimming aquatic organisms for harvest by commer-

117.
118
119,
120.
121
122,
123,
124

125,
126.

127.
128.
129.

cial and recreational fishermen.” Qcean leasing for Hawail,
supra, note 7, ac H-10-11.

Id. at VII-1-22,

Haw. Const. art. X1, § 6 (Supp. 1982).

Haw. Rev. Stat. §8§ 171-35, 171-36 (Supp. 1982).

Id. § 171-26 (Supp. 1982).

Haw. Rev. Stat. ch. 205.

Ocean Leasing for Hawaii, supra, note 7, at VI-3.

Haw. Rev. Stat. § 205-31 et seq.

HCZMP, supra, note 1, a1 21. The “shoreline’” is defined in the
setbuck statute as “the upper reaches of the wash of waves, other
than storm and udal waves, usually evidenced by the edge of
vegetation growth, or the upper line of debris left by the wash of
waves.” Haw. Rev. Swat. § 205-31 (2).

Id. § 205A-21 et seq. (Supp. 1982).

The statute contains a detailed definition of what ts or is not a
“development” within SMAs. [d. § 205A-22(3) (Supp. 1982). It
also sets forth guidelines for the managementand protection of
resources within SMAs, including provisions for public beach
access. Id. § 203A-26 (Supp. 1982).

Haw. Rev. Staw. ch. 205A (Pt. 1) (Supp. 1982).

fd. § 205A-1(3) (Supp. 1982); HCZMP, supra, note 1, at 99,

For a list of these agencies, see id. at Y9-103.
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The Law of the Coast in a Clamshell*
Part XI1’: The Maryland Approach

By PeTek H. F. GRABER

Attorney at Law
San Francisco, California

productive estuarine complex!'—slices through

the heart of Maryland. Almost one-third of the
state’s total area lies under the waters of this magnifi-
cent bay and its dozens of tributary rivers.?

The Chesapeake is [amous for the variety and delec-
tability of 1ts shellfish.® For several decades, however,
the bay’s oyster harvest and blue crab yield have been
dramatically shrinking.* One reason: increasing pollu-
tion in the Chesapeake and its tributaries. A September
1983 report by the United States Environmental Protec-
tion Agency characterizes the bay as “clearly an ecosys-
tem in decline.’”

Because the Chesapeake and some of its tributaries
extend into adjoining states, Maryland faces a difficult
task in coping with the estuary’s diverse legal and
environmental problems. Maryland joined with Virgin-
12 to create the bistate Chesapeake Bay Commission in
1980 10 address bay pollution and other issues. In the
wake of the EPA’s recent report. governors and other
officials from Maryland, Virginia and Pennsylvania
conferred in December 1983 to “articulate a set of
strategies for management of the bay that are techni-
cally sound, economically feasible and politically
implementable.””

Currently, Maryland's lawmakers and administra-
tors seem to be concentraung on the estuary’s waters
and the 4,000-mile shoreline of the Chesapeake and its
feeder rivers.® But serious legal questions have also
arisen along the Old Line State’s 31 miles of Atlantic
Ocean coast.? For example, Ocean City (Fig. 1), a popu-
lar resort on an erosion-prone barrier island, has been
the setting of major litigation over conflicting private
and public rights to use the beach.!

C HESAPEAKE BAY~—the nation’s largest and most

TITLE TO LANDS WITHIN
THE COASTAL ZONE

As defined 1n the Maryland Coastal Management
Program, the state’s coastal zone embraces Baltimore
City and 16 counties bordering the Atlantc Ocean,
Chesapeake Bay and the Potomac River upstream to
Washington, D.C.! The zone includes all of the Mary-
land portion of the Chesapeake and extends seaward 10
the $3-mile limit of the state’s jurisdiction in the
Adantic ?
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Coastal zonc lands may be divided into uplands,
tidelands and submerged lands.!®

A. Uplands

Along the shores of Chesapeake Bay and its tributar-
ies, such as the Potomac, private parties have title to the
vast majority of the littoral and riparian uplands.!4
Although the state’s Atlantic seacoast includes the fed-
erally owned Assateague Island Nauonal Seashore,
private parties own most of the uplands in Ocean City
and elsewhere on Fenwick Island and adjoining the
coastal bays.1®

Privately owned coastal wetlands such as marshes are
extensively regulated by the state and local govern-
ments. '

B. Tidelands

When the Declaration of Independence was signed
on July 4, 1776, the State of Maryland succeeded the
English crown as the owner of all previously ungranted
lands under tidal waters within its borders.'?

The state’s right to grant such lands into private
ownership was upheld by Maryland’s highest tribunal,
the Court of Appeals, in 1821.18 An 1862 statute, how-
ever, prohibited the issuance of patents to lands covered
by navigable waters.!® In 1943 a law was enacted per-
mitting the state Board of Public Works to sell ude-
lands o anyone for a consideration that the board
decided was adequate.? This sweeping authority was
limited in 1970, and the board now can sell these lands
only to adjoining upland owners.2!

C. Submerged Lands

Maryland has title to submerged lands within three
geographical miles of its Atlantic coast by virtue of the
Submerged Lands Act of 1953.22 It and other East Coast
states lost their claim (o the area beyond that line in a
1975 U.S. Supreme Court case.?®
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Fig. 1. Jetties flank the entrance to the hatbor at Ocean City, Maryland
upcoast from the north jetty and the erosion downcoast from the south jetty. In a significant legal decision invelving shorefront

property at Ocean City, the state’s high court subordinated public
courtesy of Stephen P. Leatherman, University of Maryland.)
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. In this aerial view looking northward, note the accretion

beach access rights to private developmental rights. (Photo



DETERMINATION OF TIDAL BOUNDARIES

A. Upland ‘Tideland Boundary

Although some rrdelunds e privately owned " the
Hne of mean high waten, in general, is the waterwand
property boundarny ol private liworal Tands #> In 1971
the stane’s highestcomtapproved a trial judge's defini-
tnon of the tenm “high water mark™ as

“Ulthe highest elevation of warer 1o the conrse ol the

usuael, 1egulin, periodical ebb and {low of the nde

excluding the advance of waters above that hne by
winds and stonns o1 by freshets and floods "

For reguliatory purposes, under the Marvland Wet-
lands Act.” the line of “mean high tide, affeced by the
regular rise and fall ol the tide,” 1s considered the
landward limit of “'State wetlunds, " However, there is
apparently some uncertainty about the proper method
of locating that boundary.®

B. Legal Effect of Physical Changes in the
Location of the Shoreline

With some qualificavons, Maryland follows the
usual rule that property boundaries of lands adjoining
tidal waters shift with those gradual, imperceptible
physical changes ermed acoretion and erosion.

As early as 1829, a4 stiate court 1ecogmzed an upland
owner's right to aceretions at common law 3 Then, in
1862, this right was set out 1n a statute:

“"The propricior of land bounding on any of the navi-

gable waters of this State shall be entitled to all acere-

tions to said land by the recession of sard water, whether

herctofore o1 herealter formed or made by natural

causes or otherwise, .. ’
However, this statutory language was ambiguous for
several reasons. First, "1t confuses accretion, which is a
gradual and imperceptible build-up of soil deposits on
the shore, with reliction, which is an exposure of sub-
merged land by the retrocession of the water.”2 Second,
“Itis unclear whatacoretions ‘'made . .. otherwise’ are,”
raising the question of whether a littoral landowner
can expand his holdings by filling adjoning warer-
covered areas.

The Marvland Wetlands Act,* passed in 1970 and
creating a broad regulatory scheme, superseded the
1862 statute3® This new law, unlike the repealed sta-
tute, entitles the upland owner to natural accretions
only 3 Although this portion of the Wetlands Act has
not been judicially construed in a case involving a
dispute between the state and a private party,¥ the
statutory provision appears to be similar to the case law
in California. Under that state's decision, private land-
owners are deprived of the benefit of artificially caused
accretions.™

In Department of Natural Resowrces v, Ocean City,»
the Marviand high court emphasized the distinction
between crosion and avalsion. The court recognized
that the state gains title 1o fast Land that becomes sub-
merged as the result of gradual erosion, but held that
that rule “is notapplicable to an avulsion, defined as a
sudden o1 violent change, which does not generally
alfect Iand boundaries, .. .90

JANUARY 1984

Evidence in that case indicated that the beach in
question had acereted an average of 1.6 fect annually
between 1850 and 1929, then had eroded some 270 feet
from 1929 1o 1917 and “was 450 teet narrower” follow-
ing the severe March 1962 storm ““than it had been in
1922740 Distinguishing the result of the 1962 storm
from gradual erosion, the court said that the change
“would clearly be classified as an avulsion,” adding:

“. . Itwas of shon duration, flooding much of Ocean

Cityatitsheight, and destroying or extensively damag-

ing houses and other structures. When it was over, the

waters receded, leaving most of the land unchanged,
except for the disappearance of the dunes which had
lined the beach. The idea that tide reverted to the State

once the land was temporarily flooded is simply not a

wnable contenuon,

In 1975, after this Ocean City decision, Maryland’s
legislature, the General Assembly, passed the Beach
Erosion Control District Act.% This statute establishes
a4 beach erosion control district on Assateague and
Fenwick Islands along the state’s Atlantic shore, “pro-
hibits certain activives within the district and provides
for the payment of compensation for any taking of
[ private] property rights.”®

MARYLAND'S
PUBLIC TRUST DOCTRINE

Unlike courts in such states as California®® and New
Jersey,# the Muaryland Court of Appeals has notexpan-
sively applied the public trust doctrine, the concept
dealing with the public'srights of navigaton and fish-
ing in tidal waters.** However, the state’s high tribunal
has recognized public rights in tide-covered lands.

Interestingly, the original Charter of Maryland in
1632, by which the lands and waters now within the
state were granted by the English crown 1o the lord
proprietor of the colony, expressly refers to these rights.
The grant of Caecilius Calvert, Lord Balumore, was
subject to a reservation in favor of the king, his heirs
and his subjects preserving their right of navigation
“in the sea, bays, straits, and navigable rivers, as in the
harbours, bays, and crecks of the province. .. .9

Article b of the Declaration of Rights, embodied in
every Maryland Constitution since 177650 provides
that “'the Inhabiiants of Maryland are . . . entitded 1o all
property derived 1o them {from, or under the Charter
granted by His Majesty Charles the First” to Lord Bal-
timore.®! This provision has been judiaally construed
as subjecting the grants of tde-flowed lands into pri-
vate ownership to the public’s rights of navigationand
fishing.s®

One legal writer, while noting that “'the doctrine of
public trust has played a part in Maryland common
law since 1821,733 concluded in 1973 that the concept
“is not widely accepted’” within the state.® Two years
later, in the previously discussed Ocean City case,® the
state’s Court of Appeals recognized thar Maryland
holds its tidelands for the public benefiy,’® but never-
theless refused to apply the public trust doctrine o the
dry-sand beach between the vegetation (or dune) line
and the mean high-water mark

This case involved a privately owned upland tract at
Ocean City; the state asserted that the proposed con-
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struction of a four-story condominium on the site
would effectively deny the public use of the beach.5* The
state claimed that the English crown’s reservation under
the 1632 grant to Lord Baltimore guaranteed the pub-
lic’s right to use the dry part of the seashore as well as the
sea itsell.”® The court conceded that *t]he scope of the
rights reserved is strikingly reminiscent of Roman
law,"® under which the seashore was common for all.5'
However, the court refused to look into the “[i]ntrigu-
ing...questions” raised by this early reservation.s? The
position taken by the Maryland tribunal contrasts with
that of the New Jersey Supreme Court, which in 1978

applied the public trust doctrine to the dry-sand part of -

a municipally owned beach landward of the mean high-
tide line under limited circumstances.s?

PUBLIC ACCESS RIGHTS

In the Ocean City case$* discussed above, public
recreational use of the dry-sand portion of the beach
was subordinated to private property rights. By a 6-1
margin, the Maryland Court of Appeals declined to
apply various legal doctrines employed by other states’
courts as a means of encouraging public beach access.55

The Maryland court held that (1) none of the area
within the private landowner’s upland tract had been
either expressly or impliedly dedicated to the public, (2)
the facts of the case did not support the claim that the
public had obtained an easement by prescription and
(3) the facts failed to show the ancient use of the area
necessary to apply the doctrine of custom.¢ In uphold-
ing the owner’s right to construct a condominium on
the tract, the majority said:

... What the [state and other] petitioners are attempt-

ing to do here, under an assertion of the public's right

w picnic and sunbathe on the dune, is to deny the

[owner] a use of his property to which he has an other-

wise lawful right: the right to build [improvements

extending) to Ocean City's building limit line. .. 787

Judge Eldridge dissented, concluding that *‘the land-
owner and his predecessors in title have recognized the
public's right to use and the public’s use of the dry sand
beach to such an extent, that an implied easement to the
public for recreational purposes has been created.’'s8
He based his conclusion on the totality of the circum-
stances involved, including, among others, the “unique
status’’ of the heach accorded by the 1632 Charter of
Maryland, the limited length of the state’s ocean shore-
line compared with its inland tidal shoreline and “the
understanding of the citizens . .. that the entire beach at
Qcean City is open to the public. . . .""6?

Despite a legislative effort to promote public beach
access, by means of a statute intended to mitigate the
effects of erosion along the Atlantic coast, the Maryland
Coastal Management Program recognizes the existing
limitations on access to the waters of both the ocean
and Chesapeake Bay."™

PRIVATE LITTORAL RIGHTS

In addition to the right to accretions,’ private
upland owners in Maryland enjoy access to the abut-
ting tide and submerged lands.”? The Wetlands Act of
1970 provides:

]

... A person who is the owner of land bounding on naviga-
ble water . . . may make improvements into the water in front
of the land to preserve that person’s access to the navigable
water or protect the shore of that person against crosion. After
an improvement has been constructed, ivis the propeny of the
owner of the land to which it s attached. .. 7

Previous statutory law concerning the littoral owners’
right to wharf out and construct other improvements
into the adjoining water, originating in an 1862 sta-
tute, was repealed by the Wetlands Act.” But the state’s
highest court has declared that “in most respects, the
riparian right granted in 1862 . . . has been carried
forward and is alive in the Wetlands law.""7

LEASING AND REGULATION
OF COASTAL ZONE LANDS AND WATERS

A. Leasing

A statute authorizes Maryland to lease the lands
underlying the state’s sovereign “inland waters” —such
as Chesapeake Bay—and its 3-mile-wide band of Atlan-
tic Ocean waters.’

B. Regulatory Functions

Since 1970, Maryland's “wetlands™ have been exien-
sively regulated under the Wetlands Act.”” The stawute
divides wetlands into two classes: (1) State wetlands,”
or lands under navigable, udal waters below the line of
mean high tde, except any such lands that have been
validly granted into private ownership,” and (2) “pri-
vate wetlands,” or those lands bordering on or lving
beneath udal winters that support aquatic growth and
that are not deemed state wetlands.??

Straightforward, stringent restrictions are placed on
the use of state wetlands: “A person may not dredge or
fill on State wetlands, withouta license.”™ The use of
private wetlands is governed by a more complex proce-
dure, but with fewer limitations on private usage.
Under the Wetlands Act, the secretary of natural
resources prepares boundary maps delineating the
wetlands,?! and then promulgates rules and regula-
tions governing the use of private wetlands in cach
local jurisdiction.’? Despite these rules and regula-
tions, the statute declares certain uses of private wet-
lands to be law{ul;® moreover, activities not allowed by
the rules and regulations may be authorized under
permits issued by the secretary of natural resources.®

Before a 1981 change in the law %5 it was necessary {or
the state Department of Natural Resources to comply
strictly with the Wetlands Act’s procedures for pro-
mulgating rules and regulations to ensure their valid-
ity and enforceability. This was demonstrated in the
1980 Hirsch decision,® in which the Marylund Court of
Appeals held that a waterfront property owner could
not be required to restore wetlands to their natural
condition after they were filled in violation of such
rules and regulations. The court found that the state
had not fully complied with the act's filing require-
ments. The owner had purchased after the filing failure

and may have been unaware of wetlands restrictions on
the land.#”
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After the Hirsch case, the Wetlands Act was amendexd
to declare the rules and regulations to be valid and
enforceable despite a failure to file them properly, pro-
viding an owner had actual notice of the regulations
before filling or dredging wetlands.#¢

Aside from the Wedands Act, which has statewide
applicability, soine of Maryland’s coastal lands are also
subject 1o more localized restriciions. For example, a
state law prohibiting the diedging, taking and carrying
away of sand and gravel from the tidal waters or marsh-
lands of only a single designated county was adjudged
constitutional 8 Similarly, the court upheld another
county’'s power, under its authority to enact local zon-
ing ordinances, 1o regulate an upland owner’s right 1o
wharf out %

Such regulatory laws as the 1970 Wedands Act® and
the 1975 Beach Erosion Control District Act®? are
among the numerous existing statutes that were ‘‘net-
worked’ into the Maryland Coastal Management Pro-
gram.®® The state Department of Natural Resources,
through its Tidewater Administration, is the lead
agency in administering the program,® which the Fed-
eral Government approved in September 1978.
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Giraud v. Flughes. | G. & J. 219 (Md. 1829). This case involved
the vight of the Lintoral owner under a 1713 statute o make
improvements in [ront of his land and thereby o acquire tide o
the improved Land.

1862 Md. Laws ch. 129, as quoted in Note, supra note 19, 30 Md.
L. Rev. at 245 (emphasis added); this statute was formerly codi-
fied at Md. Ann. Code art. 51, § 15, The statute was repealed by
the Wetlands Act ot 1970,

Note, supra note 19, 30 Md. L. Rev. at 247 (footnote omited).

1970 Md. Laws ch. 248 this statate was formerly codified ae Md.
Ann. Code art. 66 C, § 718 ¢t seq. (Supp. 1982), and is now
codified at Md. Nat. Res, Cade Ann. & 9-101 et veq. (1983).

. The Wetlands Act hecame effective July t, 1970, A legal com-

mentator states that this new act “clarified the law by removing
many doubis over the validity of title to Land reclaimed [tom

36.
37.

42,

44.

navigable waters,”” but that 'jl;uulr)wnch \‘s'lm “I.l‘(II tilled .n_ni
attempted to reclaim land prior o fthe Al ctfective date] w ﬂl
still have to contend with the uncerainues of the ald prosi-
sions; . . ." Note, supra note 19, 30 Md. L. Revoat 253 doomote
omitted).

Md. Nat. Res. Code Ann. § 9-201 (1983).

Telephone comversation on Oce 19, 19483, with l'lnnn.nbf\. Dem-
ing, assistantattorney generaland counsel toseaetary of natural
resources, State of Maryland.

In an opinion issued in 1972, the attorney generad of MansLand
set forth his official views on questions relatng to application of
the Wetlands Act. 57 Op. Md. A’y Gen. HS (1972). Ahthough
this published opinion does nathave the same precedenual elfect
as do opinions of the state’s highest court, it neverdheless is of
considerable significance. After adetatled analysisof the relevant
law in Maryland and other jurisdictions, the attorney general
concluded, in part:

“Itis our opinion . . . that lands {graduallv] submerged by the
process of erosion would become State wetlands [er, Linds below
the mean high-water linc owned by the state]. Onthe other hand,
lands inundated by water through the actions ol a storm a1 other
natural phenomena ol a sudden nature would notbecome State
wetlands. Subaqueous areas which become fase Lund through
unlicensed artificial tmprovements, provided these improve-
ments result in rapid and not imperceptible change, will not
change ownership and will remain State werlands.” Ll ae 160
(emphasis added).

. Forabrief discussion of California’s unusualartiticial accretion

rule, see Shore and Beach, Vol 19, No. 2, Apnd 1981, p. 22,

. 274 Md. 1, 322 AL 2d 630.
L d. a4, 332 AL 2d ac 632
L Id. ar 15, 332 AL 2d ar 638, The severe 1962 storm generated

50-m.p.h. winds and 10- 10 15-foot waves. {tinundated most of
Fenwick Island, on which Qvean Ciy s ocated. Losses were
estimated at 37 mithon. Junney, supranote 15,3 UM L. Forum
at 123, See also Recent Developments, sipra note 12,5 UL Bale L.
Rev. at 355-356.

In a deciston involving condemmnation of traces on Assateague
Island, downcoast from Ocean City, for inclusion in a national
seashore, the U.S, District Courtfor Marytand said that this 1962
storm flooded ““[t}he entire coastal areas of Marviand and Dela-
ware, as well as parts of Virgina and New Jersey, . for several
days ..., " and that the “storm was of aseverty which is Hikelv to
occur oy twice a century, but [that} other severe stonms are
likely to occur with much greater frequeney.” dhsateague sland
of Land), 321 F. Supp. 1170, TI71(D. Md. 1971,

274 Md. at 13, 332 AL 2d au 638.

. Ibid.

1975 Md. Laws ch. 91; coslified ae Md. Nat Res. Code Ann. 3§
8-1101, 3-1105.1 (1983). 'This act is a component of Maryland's
Coastal Management Program. MOMP, wupra note f, at =12,
144, 162, 384.

. Recent Developments, supra note 12, 5 UL Balt. L. Rev. at 370

({ootnotes omitted).

Erosion is a serious ptoblem in Marvland, bath along the
Adantic Ocean coast and within Chesapeuke Bav, While man-
made structures and sand replenishment have been utlized in
etforts to protect the share at Ocean Cioy . the Marvland Constal
Management Program document terms beach croston the resant
community’s “most important problemn,” noting that Urhe
severe storms of 1977 amd 1978 1. washed awiy mostof the sand,
MOMP, supra nowe [at seealsodd, at 1530 Phedocument abso
states: U Although much of the {Chesapeake] Bav's shoreline is
croding at a slow rate, approximately 11O mudes of 1are beimg
tostat the rate of four feet or more peryvear.” Id. at 8; ~see also el at
133, Another reporg, ciring o government studs, dechares: "Sinee
Marviand was Tonnded some 1TE square miles of [diy ] land Tave
heen lost to the Bay." Chesapeake Bav, vupra now b, ar 201

The state’s federally approved coastal program calls for giving
severe erosion areas spectal attention, ez, identification as
“State Critical Areas suitable for presenvation or, in some cases,
conservation.” MOMP, supra note |, at 300, 302-303; see also od.
at 27, 1533-162,

- For a briet discussion of sote Californie public tust cases,

including Marks v Whitney, 6 Cal. 3d 251, 98 Cal. Rpar, 7910, 141
P 2d 374 (WYT D see Nhore and Beach, Vol 19, No. 2, April 1981,
pp. 22-23.

. For a briel discussion of some New Jersey public trust cases,
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61.
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63.
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51,

ndluding Borough of Neptune City v Borough of dvon-by-the-
Sea, 61 N 1296, 294 A.2d 47 (1972), see Shore and Beac b, Vol 50,
No. 2, Apnl 1988, p. 1)

For a briel discussion of this legal doctrine, which was based on
certain aspects of ancient Roman law and evolved at English
common law, see Shore and Brach, Vol. 48, Na. 4, Ociober 1980,
Py 18-19

Arnticle 1V of the 1652 chaner granted the Linds and waters to the
lotd propriews, and Article XV contained the reservation. The
prrunent portons ol these provisions are quoted m Depi't of
Natural Resources v Ocean Crty, supna, 274 Mdoac 20-11, 332
AZd ad 636,

. Chesaprake Bav. supra note Fat 92 See also Kespelman v, Bd. of

Pub. Works, supra, 260 Md. at 414-445, 270 A, 2d at 61,
Md. Const., Declaration of Rights, . 5.

2oSeccege, Bdoof Pub. Waorks . Larar Corpr., 262 M. 24, 47,277

A2dAL7 AR (197, Rerpelman v Bd. of Pub. Warks, supra, 261
Md.ar 445,170 A 2dn o), cert denied, 401 US, B8,

Janney, supra note 15, 8 UL ML L Forum at 131 This assertion
appears to be a reference o Browne v Kennedy, supra, b H & J.
195, upholding granis of water-covered Linds by Lord Baluimore
and his heirs and successors, subject 1o the public nights of
fishing and navigation. By anineiesting comncidence, it was also
in 1821 that the New Jersey Supreme Court handed down s
decision in Arold v Mundy, 6 N. . L. 1 (Sup. Ct. 182]),
frequently cited as the first American case articulating the public
trust doctrine.

1 Janney, supra note 15, 8 U Md. L. Forum at 133, An even more

restrictive view of theapplicability of the public trust doctnine in
Marviand is setforth in a 1970 student-writen critique: “While
the public trust question has been raised in Maryland, the Mary-
Land Court of Appeals has not as yet sanctioned its validity.”
Note, supra note 19, 30 Md. L. Revoar 262 ({ootote omiued).

. Deprt of Natural Resources v. OQcean City, supra, 274 Md. a1 5-6,

332 A, 2d a1 633-634.

L ld.ar9-14, 332 AL 2d a1 636-658.
. The area in question, lving between the mean high-water hine

and the dune (o1 vegetation) line was owned by a developer who
planned to build a four-story condaminium. For a further dis-
cussion of the case and the parties’ contentions, sec ‘Public
Access Rights,' infra.

. Dep’t of Natural Resources v.Ocean City, supra, 274 Md. at 3,

332 A. 2d a1 632.

The state’s contention wis based in part on the reservation in
Article XV1of the original Charter of Maryland. As quoted by the
court, this provision reserved to the crown, “and to all the sub-
jects of o kingdoms of England and Ireland, . . . the privilege of
selting and drying fish on the shores .. ;and for that cause, . . . to
build huts and cabins, . . .” Drep't of Natural Resources v. Ocean
City, supra, 274 Md. a1 10-11, 332 A. 2d a1 636 (emphasis by the
court).

Id. a1 11, 332 A. 2d a1 637 (footnow omited).

The court cited a translation of Justuinian's Institutes staung,
among other things, that both the sea and the seashore were
common 10 mankind and that the shore could be used by any
person {on drying nets. /d. a1 11-12n. 8, 332 A. 2d a1 637 n. 8.
Id. a1 13, 332 A 2d at 637.

In I'an Ness v. Borough of Deal,€ 78 N.J. 174, 179, 393 A. 2d 571,
573 (1978), the New Jersey court held that the doctrine “requires
that the municipally owned upland sand area adjacent 1o the
tidal waters must be open to all on equal terms and withowt
preference,” forbidding discrimination against nonresidents of
the community. The court expressly limited its opinion to
municipally owned open beaches. Thid.

Depr't of Natural Resources v. Ocean Citv, supra, 274 Md. 1,332
A. 2d 630.

Id. at 8-14, 332 A. 2d a1 635-G38.

The legal theory of imphied dedication, in somewhat differemt
applications, has been wilized by California and Texas courts in
beach access cases to favor the public over private linoral owners,
For a brief discussion of the California Supreme Court’s decision
in Gion v, Crty of Santa Cruzand Dietz v. King, 2 Cal. 8d 29, 465
P. 2d 50, 84 Cal. Rpu. 162 (1970), see Shore and Beach, Vol. 49,
No. 2, April 1981, p. 23, For a brief discussion of the Texas Coun
of Civil Appeals’ opinion inSeaway Co. v. Aitorney General, 375
S W 24928 (Tex. Civ. App.—Houston 1964, writ vef'd n.r.e.), sev
Shove and Beach, Vol 49, No. 1, October 1981, p. 28,

An expriess intent to dedicate, as distinguished from implicd
dedication, was found by a New York courtin vaiding a munici-
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67.
68,
64,
0.

77.

78.
79.
80.

81,
82,
83.

pul ordinance designed o restrict use of a citv-owned brach 1o
local residents. For a briel discussion of Geunrrtz v, City of Long
Brach. 69 Misc, 24 76%, 330 N.Y.S. 2d 495 (Sup. Ci. Nassau
County 1972), ajf'd. 45 App. Div. 2d 841, 858 N.Y.S 20 957 (2d
Dep't 1974, see Shore and Beack, Vol 51, No. 3, Julv 1985, 13
The doctrine of custom was utilized by the Oregon Supreme
Courtinruling that the public could use the dry-sand partof the
beach. Fora briel discussion of State ex rel. Thornton s . Hay, 251
O 584,162 P, 2d 671 (1969), see Shore and Beach Vol 50, No. 2,
July 1982, pp. 16-17. 19-20. The Florida Supreme Court apphed
custom in a limited fashion. For a bnef discussion ol City of
Davtona Beach . Tona-Rama, Inc., 291 80. 2d 75 (Fla. 1974), see
Share and Beach, Vol. 49, No. 2, July 1981, p. 16
Dep't of Natural Resources v. Ocean Cuy, supra, 274 Md. at 8- 14,
332 AL 2d at 635-638.
Id. av 13,332 A, 2d ar 637,
Id. ar 22,832 A, 2d at 642 (Eldridge, ]., dissenting).
1d. at21-24, 832 A, 2d a1 641-613 (Eldridge, )., dissenting).
MOMP, supra note 1, at 3-6, 133-184, 412-416. In 1975, shorth
after the Ocean City decision, Maryland's legishaure passed the
Beach Erosion Gontrol District Act. 1975 Md. Laws ch. 81 codi-
ficd at Md. Ann. Code §§ 8-1101, 8-1105.1 (1983). Although this
legislation *prohibits construction activity on much of Ocean
City's shore,” a student commentator has argued that the act is
inadequate o protect the public’s right 1o use the city's braches.
Recent Developments, supra note 12, 5 U Balw. L. Rev. at 350,
371

. Scc “'Legal Effects of Physical Changes in the Shoreline™ under

“Determination of Tidal Boundaries,” supra.

. Harbor Island Marina v. Caloert County, 280 Md. 303, 315-316.

407 A.2d 738, 715 (1979); Wecksv. Howard, 10 Md. App. 135, 136,
SR8 AL 2d 1250, 1251 (Md. Ci. Sp. App. 1478).

. Md. Nat. Res. Code Ann. § 9-201 (1983) ((~mphu.§is added).
1. Bd.of Public Worksv. Larmar Corp., supra, 262 Md. a1 51,277 A.

2d at 439. The previous statutory law oniginated in an 1862 act,
which had statewide applicability; under that act, 1t was pro-
vided that the upland owner bad “the exclusive right of making
improvements into the waters in front of his said land™ and thi
“such improvements ... shall pass 1o the successive owners of the
land to which they are attached.” 1862 Md. Laws ch. 12Y. Sce
discussion of the 1862 act in Note, supra note 19, 30 Md. L. Rev.
a1 215, 249-250. Two vears before the 1862 law was enacted, the
General Assembly in effect repealed a 1745 act, limited to Balti-
more, that had conferred on upland owners the right to erect
wharves and other improvements and 1o acquire title 1o the
underlving land by doing so. Id. at 244-245. Sce also Bd . of Public
Works v. Larmar Corp., supra, 262 Md. a1 37, 277 A. 2d
432-135. The 1745 law “was obviously passed 10 accommodate
the growing pains of a burgeoning colony. . .. Environmental
factors and ccological balances were not yet the concern of the
people of this new land. Their concern was the building of a
bustling port on the castern seaboard to support wesiward
expansion of population and commerce.” Ibid.

. Harbor Island Marina v. Calvert County, supra, 286 Md. ar 322,

407 A. 2d ar 749.

. Md. Ann. Caode an, 7RALE 1560, (d) (Supp. 1982y Leases ane

exceuted by the state Board of Public Works, cither by isell or in
conjunction with another state board, commission, depariment
or ageney. Id. & I5(b) tSupp. 1982). The Board of Public Works
must approve every such lease orrenewal ol a ease. Id . § 8 (Supp.
1952).

Md. Nat. Res. Code Ann.§9-101 et seq. (1983) (formerlv codified
at Md. Ann. Codeart. 66C, § 718 et seq.). Uinder thisact, the term
wetlandy’ includes fully submerged land—it is not limited 10
marshes and the like.” Note, supra note 18, 30 Md. L. Rev. at 252
Md. Nat. Res. Code Ann. § 9-101 (m) (1983).

1d. § 9-101(j) (1983).

Id. § 9-202(a) (1983). The Board of Public Works is charged with
deciding “if issuance of the license is in the best inerest of the
State, taking into account the varying ecological, economic,
developmental, recreational, and aesthetic values each applica-
tion presents.” Id. § 9-202(c)(1) (1983).

Id. § 9-301 (1983).

1d. 8§ 9-302 (1983).

Id. § 9-303 (1983). Among such lawful uses are the “fe)xercise of
riparian rights o improve land bounding on navigable water, 1o
preserve access to the navigable water or protect the shorcagainst
erosion” and “[rjeclamation of tast tand owned by a natwral
person and lost [afwer Jan, 1, 1972 during his ownership of the

9



86.

87.

88.
89.

90.

10

land by erosion or avulsion. . . ." Ihid.

. 1d. § 9-306.
85.

1981 Md. Laws ch. 102; codified at Md. Nat. Res. Code Ann §
9-501(e) (1983).

flirsch v. Dep't of Natural Resources, supra, 288 Md. 95, 416 A.
24 10.

Recent Decisions, supra note 8, 11 Md. L. Rev. at 137-138, 140-
{41. However, the owner “apparently received a warning [from
the state], before or during the time wetlands were being tilled, to
the effect that such filling would be in violation of wetlands
regulations.” Id. at 14},

Id. at 137, 145.

Potomac Sand & Gravel Co. v. Governor of Maryland, 266 Md.
358,293 A. 2d 241 (1Y72). The Courtof Appeals ruled that the law
was a valid exercise of the police power to preserve exhaustible
natural resources. Id. at 371, 293 A. 2d ac 248,

Harbor [sland Marina, Inc. v. Calvert County, supra, 286 Md.

91.

92,
93.

94.

303, 407 A. 2d 738.

Md. Nat. Res. Code Ann. § 9-101 et seq. (1983) (formerly codilied
at Md. Ann. Code art. 66C, § 718 et seq.).

Md. Ann. Code §§ 8-1101, 8-1105.1 (1983).

Under the “networking™ approach, Maryland established its
Coastal Management Program by linking 1ogecher existing
legislative programs instead ot by enacting a comprehensive new
statute. MCMP, supra note L. at 418, 436, However, several new
laws were passed and some existng statutes were amended fol-
lowing the coastal program's approval.

Md. Nat. Res. Code Ann. § 1-102¢a)(1) (1983). MCMP. supra note
I, at 42-43, 378. Numerous other state agencies and local
governmental entities are active in carrying out the program. [d.
at 46-37. 386-397. In addiuon, the Coastal Resources Advisory
Committee represents local governmental program participants,
citizens and various interest groups. {d. at 58-60, 368-369.
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The Law of the Coast in a Clamshell*

Part XV: The South Carolina Approach

By PeTER H. F. (GRABER

Attorney at Law
San Francisco, California

lina Supreme Court commented that the state’s

widespread tidelands areas had been generally writ-
ten off as “utterly worthless . . . property’” only a few
decades earlier.! That comment reflected widely held
perceptions during the lengthy rice-plantaton era.

Today, the lands and waters within South Carolina’s
coastal zone are highly prized for many diverse uses,
including such resort and residential projects as that
being developed on Kiawah Island (Fig. 1) near historic
Charleston.

The Palmetto State, “blessed with vast unspotled
natural areas’ because of tts long pastoral plantation
era and its relatvely slow coastal industrial develop-
ment,? boasts 26 percent of the unreclaimed tdelands
acreage remaining along the Atdantic Ocean, more
than any other East Coast state.? Perhaps this is why
South Carolina was the laststate on that coast to enact a
wetlands protection law. !

The South Carolina Coastal Management Program,
based on the state’s 1977 Coastal Zone Management
Act,? articulates ambitous goals and objectives for this
valuable zone, which includes a 1,2 H-mile shoreline
That program seeks “to balance the needs created by
burgeoning populations and concomitant develop-
mentagainst those for preservation of the environment. 7

I T was EXACTLY 100 YEARS aco that the South Caro-

TITLE TO LANDS WITHIN
THE COASTAL ZONE

South Carolina’s coastal zone encompasses **all coast-
al waters and submerged lands seaward to the State’s
jurisdictional limits and all lunds and waters in [eighd]
coastal counties. . . " The Coastal Council, which
administers the state’s coastal management program,”
“has determined the approximate geographic extent of
tts jurisdiction . . . the [landward | boundary line gen-
crally corresponds to that point in the coastal zone
where vegetation changes from predominantly brack-
ish to predominantly fresh.”’ 10

STl os the PS5 an a venes ol articdes presentong st oapside servnn af the comtemporan
s af the coast Jor nan-attornexs. Fhe aitacde hrefly suniemanres cedape avpiects ol the
conmntitetional sdattory and cese lase o} the State o} Santh Carolom coneerning e cony-
tal one, wonth emplutses on the stite's rudes of e tor tdal boadary deteynenation
Space domptagions preclude an e depth wnalysis of maey of these tapios ar ety g tsvion
of reinted matters Fhe cresen expressed on this and the other avticdes o the sevies dor not
necendaridy retlect those of the anthor s fonner remplones, the Oftree of the Ltloey Corn-
cral, State of Califarnia, ar any other ngency af the State of Caltforng, 2 1988 by Peter 1
FoGiraber. Ihe author alva asserty copnnight protectoon Jor the fost T8 aricdes in tha
sertrs.

Lands within the coastal zone may be legally classi-
fied as uplands, tdelands and submerged Tands. '

A. Uplands

Private parties own most uplands adjoining South
Carolina’s coastal waters.'? However, the state exercises
regulatory control over private parties who wish to
“fill, remove, dredge, drain or erect any structure on or
in any way alter any critical area” within the coastal
zone.!3

B. Tidelands

Tidelands in South Carolina't have been known by
many names: salt marsh, udal marsh, estuarine land,
foreshore, intertidal zone' and, perhaps most persist-
ently, “marshiands.”!s

Tidelands ownership rules, in general, may be sum-
marized as follows: The state is legally presumed o
own all ungranted udelands in South Carolina, '™ but
this presumption may be rebutted. Private partios may
prove their claims by showing unbroken chains of tides
originating in colonial or stawe grants that contain
express language or other evidence specifically mani-
festing the sovereign's intent w convey lands down 10
the low-water mark. 8

However, this may be too simplistica summary of an
extremely complex situation. As a knowledgeable law-
ver in the state’s attorney general’s office succincdly
wrote in 1982:

.. South Caroling ddelands law is still verv much

i1 astate of tlux and uncerainty. With no [addidonal}

legislation likely to be enacted o address the problems

presented, the nextfew years of ugaton may provide a

much more definitve framework in which all con-

cerned can operate,”'

The state’s Coastal Zone Management Act of 1977
provides that private tdelands clatmants can sue the
state to establish thetr title to or interest in such lands,*
but the impact of this provision is still in doubt.

To appreciate the complexity of the state's tdelands
ownership puzzle—which involves more than just the
confusing semantic quagmire alluded to above—some
historical background is helpful. For convenience,
South Carolina’s coastal chronology can be divided
into several stages: (1) the rice-growing era (circa 1700-
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Fig. 1 Aerial photograph looking southward of Kiawah Island, South Caroling, an orea being developed as a planned resort and
residential community. (Photograph by courtesy of Kiawah Island Co.)

circa 1860); (2) the tidelands phosphate-mining period
(circa 1863-circa 1900); and (3) the 20th century, with
more diversified usage !

Rice was South Carolina’s first grear plantation
crop; it gencerally flourished 1n the tidelands, but notin
that porton where the level of salinity was oo high .2
Rice plantations in the coastal lowlands originated
during the colony’s carly davs. The lands within the
state's present boundaries were administered until 1712
by the lord proprictors and thercafier, until the Ameri-
can Revolution, by the English crown, through the
roval governors.® These colonial authorities “granted
extensive tracts of low country land 1o privaie persons;
after the Revolution, the state assumed and exercised
this power. "'

Although “fn]o South Carolina case in the rice-
growing era presented a question of title between the
State and private interests, [iJt has been strongly
asserted that the statutes of the era, as well as the grants
and a few private cases, are abundant with evidence that
udelands were routinely granted, taxed, and, where
possible, used for agriculture.”#

The 1885 Pinckney case®® involved one of the first
great disputes over tidelands between the state and pri-
vate claimants. The case, which arose afier the discov-
ery “that phosphatic rock, useful as fertilizer, could be
mined in the vicinity of South Carolina's tidelands,”
imvolved grants dating back 1o 1787.27 The court held
that the state owned these phosphate-rich tidelands. 28

Between 1887 and 1927 no cases concerning phos-
phates in tidal-flowed lands arose hetween the state and
private interests in which the courts specifically dis-
cussed the utle 1ssue. However, that cra’s cases do
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assume in dicta (language unnecessary {or the decision)
that the state was empowered to grant tidelands into
private ownership.®

Then, in 1928, the landmark Cape Romain® deci-
sion was handed down. As one legal authority said:
“[Although the case did not directly involve the State
asa party, [Cape Romain] contains the most sweeping
statements in favor of the State ever uttered by the South
Carolina Supreme Court in a tdelands case.”® The
plainuff claimed that it had a valid chain of title, based
on seven sovereign grants, to 34,000 acres of oyster
grounds; the delendant alleged a right to use the
grounds under a state oyster lease. The court, declaring
that greauspecificity was required by a private claimant
seeking 1o prove the state’s intent 1o convey tidelands,
found that the plaintif{’s evidence was not sufficiently
specific.3?

In Cape Romain, the court ruled, among other
things, that the use of the word “marsh’ in a sovereign
grantdid not reflect the state’s specific intent to convey
tidelands because “[wlhile a marsh is land usually wet
and soft and commonly covered wholly or partly with
water and is often referred 10 as a swamp, it is also
known as a meadow which remains green during the
dry seasons.”3

The 1968 Lane case’ seemed to establish that the
crown and the state could grant tdelands 1o private
parties. But the precedential value of the decision may
be dubious; as a swate avorney noted, the state had
“eHectively conceded that the area in question con-
sisted only of tidelands and that it was in fact granted by
the Crown in 174473
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C. Submerged Lands

The 1953 Submerged Lands Act? confirmed South
Carolina’s title to submerged lands within 3 geogra-
phical miles of the coast. A 1975 United  States
Supreme Court decision rejected the claim by this
and other Adantic Coast states 10 “dominion and
control” over the rone seaward of the 3-mile limit.¥

DETERMINATION OF TIDAL BOUNDARIES
A. Upland/Tideland Boundary

Except where abutting parcels of tidelands are prt-
vately owned, the waterward property boundary of
South Carolina’s coustal uplands is, in general, the
mean high-water mark.® However, the state’s appel-
late courts have not fully explained the manner in
which the littoral boundary should be located on the
ground. For example, in the 1885 Pinckney case, the
Supreme Court characterized the high-water mark as
“that line (whatever it may be).”’ And in the 1928
Cape Romain' decision, the court simply suid that
“the high-water mark™ is the boundary of a udal
navigable stweam, and only brietly wouched on the
meaning of that legal terin. ¥

Recent legislation does employ the technically pre-
cise phrase “mean high-water mark” (line), implying
the use of a udal datum as the elevation of high
water. See, e.g., the definition of “coastal waters” in
the South Carolina Coastal Zone Management Act of
1977.42

B. Legal Effect of Physical Changes in the Location
of the Shoreline

Tradinonally, South Carolina law has recognized
that the legal boundary between private uplands and
adjoining sovereign udal-flowed lands is subject o
fluctuation as a resule of accretion and crosion, te.,
gradual, imperceptible physical changes.® This is
consistent with the usual common-law rule.#

However, a provision in the state’s coastal man-
agement law purports to alter that rule with respect
to ownership of accreted land. It empowers the Coast-
al Council to “issue permits for erosion control struc-
tures’” but adds several provisos:

... Provided, however, that no property rebutle or

accreted as a result of natural forces or as a result of a

permitted structure shall exceed the original property

line or boundary. Provided, further, that no person or
governmental agency may develop ocean tront prop-
erty accreted by natural forces ar as the resalt of per-
mitted or nonpermitied structures beyvond the mean
hieh water mark as it existed at the time the acean
front property was mitially developed or subdivided,
and such property shall reman the property of the

State held in trust for the people of the State.”™*

One legal commentator said that “[tlhose who
revel in statutory interpretation are invited to con-
sider the meaning of this provision. . .. Whether this
provision passes all accreted lands to the State or only
those resulting {rom development or subdividing 1s
unclear.’ '
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[t is interesting to speculate about the possibility
that the courts ultimately might construe this provi-
ston as an adoption by South Carolina's legislature
of the unusual California artificial accretion rule.
Under that rule, the state (or its public tidelands
grantee, e.g., a couastal municipality), as owner in
trust of the udelands, acquires title o all artificially
accreted lands. ¥

In most states, when a private upland owner is not
directly responsible for the artificial condition that
causes the shoreline to move seaward, he becomes the
owner of the newly created land.*8 This general prop-
osition is qualified in many jurisdictions,* imncluding
South Carolina,® to preclude a private party {from
acquiring title to new land that he himself creates by
filling tidal waters.®! It remains to he seen if this pro-
vision will be interpreted so as to pass title to all arti-
ficially accreted land to the state regardless of
whether the upland owner was solely responsible for
1ts creation.”?

Like many other coastal states, South Carolina
faces erosion problems. The state’s coastal manage-
ment law mandates the Coastal Coundail to address
these problems.?> A prime objecuve of the council’s
program is to develop and institute “a comprehensive
beach erosion policy that identifies critical vrosion
areas, evaluates the long-term costs and benefits of
erosion control techniques, secks to muinimize the
effects on natural systems (both biological and physi-
cal), and avoids damages to life and property.”

The state's published management program specif-
ically identifies “highly eroding” beach areas, ‘e,
those with short-term changes of more than 5 meters
annually.? In addition, the program devotes 10 pages
to a detailed discussion of the council’s erosion con-
trol program, which recogmizes the importance of
both structural methods and nonstructural ap-
proaches, such as aruficial beach nourishmen.>

Significantly, use of the vartous methods is linked
in the state’s published program to their cffect on
public beach and shoreline access. > For example, the
document provides that “[plublic funds can only be
expended for beach or shore erosion control in areas,
communities or on barrier islands to which the pub-
lic has full and complete access.”™™?

SOUTH CAROLINA’S
PUBLIC TRUST DOCTRINE

The public trust doctrine—a common-law princi-
ple rooted in ancient Roman civil law®—has not
heen clearly and expansively applied by South Caro-
lina's courts. But in many cases, the courts have indi-
cated, almost as an aside, that udal-flowed lands are
held in trust for the public,™

State law clearly provides that those arcas lying
below the mean low-water line—that is, perpetually
submerged lands—are impressed with the wust.s' ‘The
ditferences of opinion among legal scholars focus on
whether the trust attaches to the udelands, e, the
periodically tide-flowed lands located between the
lines of mean high water and mean low water.
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In 1962 a former state legislitor wrote an exhaus-
tive legal analysis of the previoush menuoned Cape
Romam decision in which the state Supreme Court
said:

“oo L The ude o Jund below high-water mak on
tdal navigable sticams, under the well-settled rule, is

i the Swae, not for the purpose of sale, but to be

held i trust for pbilic purposes.”™
Pomnung out that this public trust Janguage was
unnecessary to the deasion (@nd benee dictum), the
ex-legislator criticized both that decision and the sub-
sequent Rice Hope case® which had  {avorably
quoted the Capre Romain language. He wrote:

“. .. The public under those dicta was the benefi-
¢ty ol a ust suddenly hhoadened hrom lands below
low water matk o lands below Ligh watey mark. L L.

“Irowas not necessiny 1o deade in the Cape
Romaie [sic] case that tides o all marshlands {ode-
lands} be unsettled by declining all marshlands to be
soil under navigable sticams and thereby impessed
with a newly discovered trust tor the publico ...

“It is one thing to require that soil under navigable
watcrs be held subject 1o the public use. It is quite
another 1o extend the vust, as a mater of law, 10
marshlands, and thereby o deny the right of owner-
ship to persons having  possession and  claiming
under solemn grants. ..o
The former legislator’s views were controverted in

1978 by another legal commentator, who argued that
udelands are subject to the public trust.®® He did con-
cede, however, that the statement quoted above from
the Cape Romain case about the geographic extent of
the public trust “has attracted a storm of controversy
among attorneys, judges, and citizens’ in the state 8

This commentator, attempting to “‘demonstrate
that a udelands trust in South Carolina does exist,”
based his opinion on a detailed review of common
law, the state’s Constitution, case law and statutes.®
Admiting that some tidelands had been conveyed
into private ownership, he contended that such lands
nonctheless remain impressed with the public trusy
similarly, while agrecing that the controversial Cape
Romain language was dictum, he pointed out that
the state’s high court had expressly reaifirmed that
language in the later Rice Hopet® and Hardee®® cases.
He concluded:

“. .. In neither case did the cowrt take the opportun-

ity 1o change the language used in Cape Romam.

Morcover, in Hardee, the court described the Cape

Romain statement as the rule which had been ‘real-

firmed in the Rice Hope Plantation case.” It s now

clear that the court considers both the tidelands and
the submerged lands as property subject to the public
trust.”70

Besides fishing and navigation, are other types of
public activities embraced within the public trust
doctrine in South Carolina?

As a legal commentator put it “Unfortunarely, the
[state] Supreme Court has never had the opportunity
to define and 10 explain fully the scope, nature, and
limitations of the udelands trust in this state”"7 In
his opinion, “there should be no objection to extend-
ing the jus publicum [the paramount right of the
public in lands subject to the public trust] to include
additional purposes . . . fand as] custodian and trus-
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tee of the tidelands, the state should be deemed to
hold and administer themn in accordance with the
changing needs of the pubhic,”7

PUBLIC ACCESS RIGHTS

Unlike such states as Oregon™ and Washington,™
where turn-of-the-20th-century  faws opened  their
respective coasts by designating them as “public
highways,” South Carolina historically has not en-
couraged public access to the seashore. Nor have the
state’s courts bolstered coastal access by invoking
such legal doctrines as implied dedication and cus-
tom, which have been used by other jurisdictions.”

South Guolina's legislature—the General Assembly—ad-
dressed public access concerns in 1977 by passing the
Coastal Zone Management A’ The state’s 150
miles?” of sundy beaches along the Adantic are classi-
fied as “critical arcas”™ under this law, meriting spe-
cial attention by the Coastal Council.’ The council,
while planning and implementing beach erosion
control policies, 1s expressly directed 1o preserve
beaches for public use and access. 8

Under rules and regulations adopied by the council
in 1978, “[t)he extent 1o which [a proposed] devel-
opment could affect existing public access 1o tidal
and submerged lands, navigable waters and beaches,
or other recreational coastal resources”™! must be
taken Into constderation in deciding whether to
approve @ permit application.

Beach and shoreline access tssues are treated exten-
sively i the South Cavolina Coastal Management
Program. Among the many access policies: “The . ..
Coastal Council fully endorses and will support,
further, and encourage the protection and, wherever
feasible, the expansion of public access to shoreline
arcas in the coastal zone” ™

PRIVATE LITTORAL RIGHTS

Private landowners along South Carolina's coast
still enjoy many traditional litoral rights, but some
constraints recently have been imposed under the
state's coastal management law and program.

Fot example, although a private upland owner’s
dircct access 10 adjoining udal waters is assured as a
result of his right 1o naturally caused accretions, a
question may arise as o whether he is entitled 10
unfettered access when there is artificially accreted
intervening land.** Similarly, while a private littoral
owner still does not need 1o pay the state to use the
adjoining state-owned tide and submerged lands for
his private dock or pier and for erosion control mea-
sures, he must comply with pertinent rules and
regulations.® )

However, the coastal management program dis-
courages private upland owners from developing and
keeping certain types of impoundments, 7.e., wetland
arcas diked off from adjacent tidal rivers and estuar-
ies.35 Historically, most coastal impoundments in
South Carolina were originally used for rice cultiva-
tion; although many of these impoundments have
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fallen into disrepair, some have been maintained to
attract waterfowl for recreational hunting.*

The Coastal Council's rules, while not encourag-
ing impoundment of previously undisturbed saline
and brackish water marshes, favor the rediking and
embankment repair of former impoundments rather
than impounding currently undisturbed arcas.??

LEASING AND REGULATION
OF COASTAL ZONE LANDS AND WATERS

A. Leasing

South Carolina’s coastal zone leasing activities are
relatively limited when compared with those of other
states, although there are a number of oyster cultiva-
tion and phosphate mining leases. "8

A statutory scheme provides that state-owned tide
and submerged lands may be leased for the explora-
tion and extraction of oil and gas or other minerals.®
In addition, the state Wildlife and Marine Resources
Department is empowered to lease submerged lands
capable of producing shellfish, both commercially
(with a 1,000-acre limit) and privately or noncom-
mercially (with a 2-acre limit and preferences being
given abutting upland owners).*°

B. Regulatory Functions

Under the state’s Coastal Zone Management (CZM)
Act of 1977,%! South Carolina intensively regulates a
multitude of actuivities within coastal zone lands and
waters.?? Passage of this measure eliminated nearly a
decade’s legislative effort to "“enact a law that would
enable the State to resolve the conflicung demands
being made upon [its] coastal resources.”’?

In general, anyone desiring to “fill, remove,
dredge, drain or erect any structure on or in any way
alter any critical area’* within the coastal zone must
obtain a permit from the Coastal Council created by
the state’s CZM Act.

The council, however, has direct permit-issuing
authority only within the four types of statutorily
defined ‘‘critical areas.”% Moreover, the council has
restrictively interpreted the geographic scope of its
authority,? and many specific activities are statutor-
ily exempted from the council’s permit process.”’
Additional regulatory functions are performed by
various other state and local agencies under a “‘net-
working'’ approach.”

The South Carolina Coastal Management Pro-
gram, developed by the Coastal Council under the
state CZM Act, gained Federal Government approval
in September 1979. Under the program's two-tier
management approach, “noncritical areas’™ are only
directly affected by the council’s directives.
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§48-13-520(1), (2) (Cum. Supp. 1983) (emphasis added).
The Programs of Coastal States jor the Leasing of
Submerged Lands, supra note 81, at 12,

1977 S.C. Acts 123: codified at 5.C. Code Ann. 818-30-10
et seq. (Cum. Supp. 1983). South Carolina was rela-
tively late in passing such a regultory scheme.

“By 1972 every state on the Adantic coast except South
Carolina had enacted legislation that estublished au-
thority over what is perhaps the most critical resource
of the coastal zone, the wetlands.” Note, supra noie 4,
29 S.C.L. Rev. at 666 (footnote omitted). These other
states’ statutes are enumerated at ihid. n. 5. Moreover, a4
legal commentator has asserted that South Carolina’s
1977 CZM Act has many shorwcomings. Id. at 672, 674,
694, 701-703.

Id. a1 667 (flootnote omitted).

S.C. Code Ann. §48-39-130(C). See also Note, supra note
4. 29 S.C.L. Rev. a1 671, 672, 701.

ld. a1 672-674.

1d. a1 673-674, 676-678.

S.C. Code Ann. §48-39-130(D) (Com. Supp. 1983). Sce
also Wyche, supra note 3, 7 Ecology L.Q. at 166; Note,
supra note 4, 29 S.C.L. Rev. a1 701,

Id. at 675-676, 700.

25



L

The Law of the Coast in a Clamshell*
Part XVI: The Maine Approach

By PeTer H. F. GRABER

Attorney at Law
San Francisco, California

3,000 islands,! Maine's rocky coast offers one of

the nation’s most scenic seascapes. Millions ol
visitors are lured annually by the picture postcard
beauty of this 3,478-mile shoreline.?

Legal rules governing public and private rights in
the Pine Tree State’s coast are a mixture of the old and
the new,

An old ingredient: the Massachusetts Bay Colony's
ordinance of 1641, which is one of the sources of
present-day public rights to sail and fish in Maine's
tida! waters.?

A new ingredient: the 1981 statutet quitclaiming to
private parties the state’s title to and public trust rights
in tide and submerged lands that had been artificially
filled belore 19755

P UNCTUATED by shar}') identations and guarded by

TITLE TO LANDS WITHIN
THE COASTAL ZONE

Maine’s coastal zone comprises “all coastal towns
and townships on tidewaters, all coastal islands, and
the sea 1o the limits of the State's jurisdiction.”® The
area thus extends seaward to the outer Iimit of the
United States’ territorial sea and landward 1o the
inland boundaries of the coastal townsand townships.?

Lands within the coastal zone may be divided into
uplands, tidelands and submerged lands.®

A. Uplands

Private parties own 95 percent of the uplands along
Maine's coast, with nonresidents owning more than
one-third of these lands.® The state, however, asserts
“title o all islands located in the sea within [its] juris-
diction. . ., except such as have been previously granted

away by the State or are now held in private ownership,
10

* Fhis s abe Foth i e senes ol arndes presesingg @ capsule vernon of the contempanany
taw ol the coast for nopeavormess, The anncke breetly summiatizes cettan aspeas of e

statutorns anid case Jaw of thr State of Mame comn oy, the coastal zone. Space hontations
prechade anansdepth analyas of imany ol these opites o any hscasaon of 1elated e
Ihe viewsenpressesd in this and the otherarin bes ns the senes donot iecessantly rellestthosr
obthe authorstormer emploser, the ftiee al the Attorney General, State ol Calslornia, o
amy othor ageney ol the Stare of Cabfornis *TOni by Pearr BT E Grabes The ainhor alds,
assers ropsnighe protecaon for the dose Erannndes s thes seres
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B. Tidelands

In 1692 Maine became a part of the Massachusetts
Bay Colony,!" thereby inheriting the colonial ordi-
nance of 1647.* Under this early law, upland owners
generally acquired title to the abutting tidelands. "

After achieving statehood in 1820,' Maine incorpo-
rated the colonial ordinance into its common law.?
Consequently, most of the state’s tidelands are pri-
vately held. ¢

Where tide and submerged lands had been {illed
before October 1, 1975, the state quitclaimed its title to
private parties under the 1981 statute mentioned
above 17

C. Submerged Lands

In 1953 Maine’s title 1o submerged lands within a
3-geographical-mile belt along its coast was confirmed
by the federal Submerged Lands Act.}#

Subsequently, Maine spearheaded an effort by East-
ern Seaboard states to assert each state’s “exclusive
right of domimion and control” beyond the 3-mile
limit, but the United States Supreme Court rejected
their contention in 1975.1

DETERMINATION OF TIDAL BOUNDARIES
A. Upland/Tideland Boundary

Asaresult of Maine’s adherence to the colonial ordi-
nance of 1647, the property boundary between public
and private lands within the state’s coastal zone is gen-
erally the low-water line. The littoral owner of the
upland parcel prima facie owns the adjoining tide-
lands.#¢ Nevertheless, because private parties may sep-
arately convey the upland and adjacent tideland parcels
that were originally held as a single tract, the high-
water line is sometimes the boundary in dispute.

Whether the boundary is along the high-water or the
low-water line usually depends on the language of the
deed. In general, a grant extending waterward “to the
shore’” has been construed to embrace only the uplands,
excluding the flats or tidelands.2!

Although the location of the high-water mark may
also be important in ascertaining the landward limit of

17
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the public’s rights in udelands,?® Maine's Supreme
Judicial Courtapparently has not discussed the appro-
priate method of determining that line.

B. Tideland/Submerged Land Boundary

Maine, like Massachusetts, is among the minority of
coastal states in which the low-water line generally
demarcates public and private ownership in tide-
flowed lands. Unlike Massachusetts, however, Maine
does not equate the term “low water mark,” as used in
the colonial ordinance of 1647, to mean the “lowestebb
of the tide” and the “extreme low water mark."?

In an 1847 decision, the Maine court stated:

... The {colonial}ordinance declares, that the pro-
prietors of lands ‘shall have propriety {sic] to the low
water mark.' [t evidently contemplates and refers to a
mark which could be readily ascertained and estab-
lished; and that, to which the tide on its ebb usually
flows out, would be of that description. That place, to
which the tide might ebb under an extraordinary com-
bination of influences and of favoring winds, a few
times during one generation, could not form such a
known boundary, as would enable the owner of flats to
ascertain satisfactorily the extent, to which he could
build upon them. Much less would other persons,
employed in the business of commerce and navigation,
be able to ascertain with ease and accuracy, whether
they were encroaching upon privaterights ornot, .. .

The court emphasized that the “ordinary,"” as distin-
guished from “extraordinary,” low-water mark consti-
tutes the line.

There is one qualification, however: the boundary
cannot be more than 100 rods, or 1,650 feet, waterward
from the high-water line.?6

C. Legal Effect of Physical Changes in the Location
of the Shoreline

Presumably, Maine accepts the traditional common-
law concepts that property boundaries along the coast
change when there is accretion or erosion.?” However,
reported appellate case law on this question is rare.®

MAINE’'S PUBLIC TRUST DOCTRINE

The concept that the public has the right to use tidal
waters for certain purposes — the public trust doc-
trine? — is recognized in Maine, despite widespread
private ownership of the tidelands.3

The state’s law derives in part from the Massachu-
setts Bay Colony's ordinance of 1641. Navigation, "'free
fishing and fowling in any ... Bayes, Coves and Rivers,
so far as the sea ebbes and flowes . . ."”" are guaranteed
under that ordinance,’! which is part of Maine's com-
mon law.3? Application of the ordinance was explained
by the state’s high court in this way:

“It has been judicially adopted, not in the sense that the

courtextended it to this state, but that the courtfound it

extended by the public itself, as an cxpression of a

publicright, soacted upon and acquiesced inas to have

become a settled universal right.”

18

While Massachusetts courts have construed the pub-
lic trust in tidelands relatively narrowly 3 the Maine
Supreme Judicial Court has approved various public
uses of the tudelands. For example, a ferrvhoat may be
moored on privately owned exposed tdal flaes to load
and discharge passengers.® The court has also approved
the public’s tking of shelltish’ and digging for
clams® in the flats.

The public may walk along tidal flats, ¥ butitis still
unclear whether there is a general public recreational
right in the tidelands.?

Maine’s high court justices declared in 1981 that the
Legislature must meet a “partcularly demanding
stunidard of reasonableness” ¥ in 1ts atempt to release
the state’s public trust interests in coastal lands that had
been filled before October 1, 1975. In upholding the
legislative termination of these interests, the justices
carefully analyzed five factors in what amounted to a
balancing of public benefits and private expectations.

The justices found that (1) a legitimate public pur-
pose was served by clearing title to filled lands; (2) filled
lands were “substantially valueless for public trust
purposes”; (3) extinguishing public trust rights would
not impair such rights in remaining tide and sub-
merged lands; (1) equitable considerations justified the
expectations of private owners of filled lands; and (5)
the state’s regulatory authority over the filled lands
would not be diminished by the termination of its
public trust interests in those lands.*!

PUBLIC ACCESS RIGHTS

Compared with many other coastal states, public
access to the shoreline is somewhat restricted in Maine
because the vast majority of the udelands are privately
held.”? The Supreme Judicial Court, while upholding
the public's right to walk along tidal flats, has said the
public cannot cross private uplands to reach the flats.

Some legal commentators, citing the applications of
such legal doctrines as prescription, dedication and
custom by other states to encourage beach access, ¥
argue that these concepts also might be effectively
asserted in Maine. One writer concedes, however, that
“lajithough these doctrines are [generally] recognized
in Maine, they have never been applied to establish
public rights in coastal lands,"”

In 1979 a bill was introduced in the Legislature to
recognize rights of way on beaches within 6 feet land-
ward of the mean high-waier line, “provided that the
publicright to transit has been acquired by rightof use,
or easement, by prescription, dedication, custom or
continuous right in the public, . . "% The bill was
withdrawn by its sponsor without being put toa vote ¥7

PRIVATE LITTORAL RIGHTS

Private upland owners in Maine are legally pre-
sumed to have the right of access to the ocean along
their entire frontage.*® In addiuon, they have a quali-
fied right to erect wharves over the adjacent tidal
waters.* Municipal officers are authorized to license
the erection or extension of wharves,

SHORE AND BEACH



LEASING AND REGULATION
OF COASTAL ZONE LANDS AND WATERS

A. Leasing

The director of the state Bureau of Public Lands may
lease state-owned tide and submerged lands for statu-
torily designated purposes, including dredging, fill-
g, “causeways, bridges, marinas, wharves, docks or
other permanent structures, ™!

Submerged lands may be leased for aquaculimre o
scientiflic rescarch by the Department of Marnne
Resources.

B. Regulatory Functions

A number of statutes regulate acuvities in the coastal
zone. For instance, permits must be obtained under the
Alteration of Coastal Wetlands Act®® from the state
Board of Environmental Protection or a municipality
before dredging, filling or erecing permanent struc-
tures in, on or over any coastal wetland® or bulldozing,
removing sand or building permanentstructures in, on
or over any coastal sand dune.®?

The Site Location Law requires different permits for
projects over a certain size, e.g., developments occupy-
ing 20 acres or more.*® The law 1s administered by the
Board of Environmental Protection.

By statute, mandatory shoreland zoning is required
by municipalities in areas within 250 feet of the high-
water mark.5” The Land Use Regulation Commission
is responsible for planning, zoning and subdivision
control in the unorganized (i.e., unincorporated)
areas.>®

These regulatory statutes are among the 11 core laws
forming the basis of Maine’s Coastal Program. The
program, prepared under the {ederal Coastal Zone
Management Actof 19725 was approved by the United
States in September 1978, The State Planning Office is
the lead agency in administering the program.
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O FOSTER maritime commerce during its early

I days, Connecticut encouraged private owners of

coastal property to erect wharves and piers across
adjacent publicly owned tidal flats.!

That public policy, reflected in many court deci-
sions,? contributed to the intense industrial and com-
mercial development of Connecticut’s 583-mile coast.?

But during the past quarter of a century, there has
been a change of emphasis in the Constitution State’s
coastal law. To address environmental and other con-
temporary concerns, statutes have been enacted that
impose broad regulations on the use of tidal wetlands
and waters.*

TITLE TO LANDS WITHIN
THE COASTAL ZONE

Under the Connecticut Coastal Management Pro-
gram, the state's coastal area stretches seaward to the
limit of state jurisdiction in Long Island Sound.® The
program utilizes a two-tier approach. The first tier
extends only a short distance landward from the shore-
line,’ while the second tier is bounded by the inland
limits of 36 coastal municipalities.’

Within the first tier, lands may be legally divided into
uplands, tidelands and submerged lands.®

A. Uplands

Title to the great majority of Connecticut’s coastal
uplands is in private hands.?

B. Tidelands

Upon the signing of the Declaration of Independ-
ence, Connecticut became the owner of the tidelands,
t.e., lands between the lines of mean high and low
water.!0 In contrast to Massachusetts and Maine, there
had been no general extension of upland owners’ titles
to the adjoining tidelands by colonial authorities.!!
Although littoral owners theoretically can extend their
title seaward by reclaiming tidal flats in front of their
property,!? filling of such areas is now subject to state
regulation.!3

OCTOBER 1984

C. Submerged Lands

Connecticut has dominion and control over sub-
merged lands in Long Island Sound waterward to its
boundary with New York.

DETERMINATION OF TIDAL BOUNDARIES
A. Upland/Tideland Boundary

In Connecticut, as in most states, the high-water
mark divides the private uplands from the public tide-
lands.!'* However, the state’s appellate courts have not
explained how the location of this boundary is to be
determined.

For regulatory purposes, the state’s Coastal Man-
agement Act of 1978 refers to the mean high-water
mark.!5 It can be argued that this term should be inter-
preted as the equivalent of the federal rule enunciated in
the United States Supreme Court’s 1935 Borax deci-
sion,' 7.e., that the line is based on a mean of all high
tides over an 18.6-year period.

B. Legal Effect of Physical Changes
in the Location of the Shoreline

Connecticut follows the usual rule that the upland
owner is, in general, entitled to the benefit of gradual
accretion to his property.!?

This principle also has been applied to artificially
reclaimed lands. An 1870 decision states that upon rec-
lamation of the tidal flats adjoining uplands,

“the line of high water mark is changed and carried into

the harbor, and the [upland] owners’ lands have gained

the reclaimed shore by accretion; the principles govern-
ing the case being the same as those which prevail

where the sea recedes gradually by accession of soil 1o

the land.”18

*Thisisthe [ 7th in a series of articles presenting a capsule version of the contemporary law
of the coast for non-attorneys. The article briefly summarizes certain aspects ol the stautory
and case law of the State of Connecticut concerning the coastal zone. Space limitations
preclude an in-depth analysis of many of these topics or any discussion of related matiers.
The views expressed in this and the other articies in the series do not necessartly reflect those
of the authar’s lormer employer, the Office of the Auurney General, State of California, or
any other agency of the State of California. © 1984 by Peter H. F. Graber. The author also
asserts copyright protection for the first 16 articles in this series,
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Under this view, the private littoral landowner could
theoretically enlarge his upland parcel by merely filling
the adjoining state-owned tidelands. Today, however,
the impact of this early opinion is modified by zoning
restrictions and other police power regulations of coast-
al lands and waters.!?

A 1982 Connecticut Supreme Court case?’ demon-
strates that upland owners gaining title to accreted land
may nevertheless lose that title to a public entity. Three
storms between 1938 and 1955 washed away a sandspit
between Long Island Sound and the mainland. Later, a
200-foot-wide beach gradually formed in front of the
upland owners’ property. The court ruled that this was
accreted land; as such, the upland owners had title to it.

However, the court found that the town had main-
tained the accreted land as a public beach for more than
the statutory period of 15 years by posting lifeguards,
cleaning it and providing a rest room. The court said
that this evidenced possession of “‘the disputed beach
area in a manner that an owner of a public beach would
ordinarily follow.”"2! Consequently, the court ruled that
the town had acquired title by adverse possession of the
accreted land.

CONNECTICUT’S
PUBLIC TRUST DOCTRINE

The public trust doctrine, the common-law concept
assuring the public's right to use tidal waters for navi-
gation, fishing and other purposes, has been judicially
recognized?? but apparently not widely applied in Con-
necticut. Instead, the state has relied on its regulatory
authority under the police power to protect public
rights.? .

While some appellate court decisions declare that the
state owns the tidelands as a trustee for the public,®
others handed down during the 1800s and early 1900s
emphasize the rights of private upland owners in
adjoining tidal lands and waters.2* A 1920 case, Orange
v. Resnick,?® was perhaps the most extreme example of
the subordination of public rights, except for naviga-
tion, to a private use of tidelands.

In Orange, the state had deeded land between the
mean high- and low-water marks to a town so that it
could be filled and used to create a public park. The
town sued the private upland owner to restrain him
from building a large bathhouse extending from his
property across the tidelands down to the low-water
mark. Deciding in favor of the upland owner, the court
stated:

*. .. The statement may be found in many reported
cases that riparian rights must be exercised in subordi-
nation to the paramount rights of the public; but this
generality is qualified by the fact that not all public
rights so-called in the shore below high-water mark are
superior 1o the rights of the riparian owner. The public
rights of fishing, boating, hunting, bathing, taking
shellfish, gathering seaweed, cutting sedge and of pass-
ing and repassing, are necessarily extinguished, pro
tanto [to thatextent], by any exclusive occupation of the
soil below high-water mark on the part of a riparian
owner. The only substantial paramount public right is
the right to the free and unobstructed use of navigable
waters for navigaton. . .."%
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This language probably was unnecessary to the deci-
sion, but has raised questions about competing public
and private interests in the tidelands. In effect, the court
firstexpanded the types of publicrights in the tidelands
1o many more uses than navigation but then said that
except for navigation they were all subordinated to the
littoral owner's use.

Several subsequent decisions?® modified the impact
of Orange v. Resnick to some extent. In one case, the
court upheld an injunction prohibiting an upland
owner from taking sand from the adjoining state-
owned tidelands and commercially selling it.2° How-
ever, the present scope of the public trust doctrine in
Connecticut is uncertain because the sweeping lan-
guage in Orange has not been expressly overruled.

PUBLIC ACCESS RIGHTS

Beaches are a limited resource in Connecticut; of the
state’s 583 miles of total shorefront, only 78.5 miles
(13.5%) are sandy beaches.3® Most of the uplands adjoin-
ing these beaches are owned by private parties (48.4
miles) or by beach associations (16.3 miles) that usually
restrict access to the water across their uplands to resi-
dents or association members.3! However, other mem-
bers of the public can gain lateral access to some of these
beaches from nearby publicly owned beaches.3?

Given the relative scarcity of beaches as a resource
and historical land-use patterns along the state’s coast,
the Connecticut Coastal Management Program con-
cludes that public access to beaches is “‘reasonable.’33
Nonetheless, it recognizes that such access could be
improved through various methods.3*

Connecticut’s appellate courts, unlike those in other
states,3> have not been called upon to rule on the appli-
cability of such legal theories as custom and implied
dedication to expand public access to the shore. As
mentioned above, however, a recent case does apply the
doctrine of adverse possession to assure public use of an
accreted beach area that otherwise would have been
privately owned.3¢

PRIVATE LITTORAL RIGHTS

Private upland owners in Connecticut have enjoyed
greater littoral rights than their counterparts in some
other coastal states.’” As noted in the 1920 case of
Orange v. Resnick:

*“. .. It may be that our law as to the private rights of
riparian owners is more liberal than that of some other
jurisdictions. If so, it is probably due to the conforma-
tion of our shore bordering on Long Island Sound,
which, in its sheltered parts, consists largely of tidal
flats, quite useless for navigation, and in many places
long occupied for manufacturing and commercial pur-
poses. .. ."’38

The right of access to adjoining navigable waters is
the “fundamental littoral right” of upland owners in

Connecticut.® This right is the basis for what is charac-

terized as the owners’ exclusive franchise—or special
privilege—of reclamation of adjacent tidelands and
wharfing out.#
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In the early days of statehood, private owners of
uplands were encouraged to build wharves and piers on
the public tidelands to accommodate maritime com-
merce.*! This public policy helped spur coastal devel-
opment. By 1872 the harbor at New Haven had become
so busy that one of the first restraints on these owners
was enacted: a law creating a board of harbor commis-
sioners empowered to regulate the length of wharves.
The state's high court upheld, as a valid exercise of the
police power, the board’s establishment of a harbor line
beyond which wharves could not extend.*?

Later, private littoral rights were further abridged
through various methods, such as municipal zoning?*
and state laws regulating filling, the erection of struc-
tures, and other activities in tidal waters and wetlands.*

LEASING AND REGULATION
OF COASTAL ZONE LANDS AND WATERS

A. Leasing

The state commissioner of agriculture may lease cer-
tain areas {or the purpose of planting and cultivating
shellfish.t

B. Regulatory Functions

Although some restrictions on the use of udal lands
and waters had been imposed earlier, Connecticut’s
most sweeping legislation in this field has occurred
during the past quarter-century. These regulatory pro-
grams reach beyond the control of navigation and
encompass environmental and other concerns.

Regulation of the erection of structures and the
placement of fill in udal and coastal waters is now
carried out by the state commaissioner of environmental
protection under a statute originally enacted in 196346
Certificates or permits must be obtained from the com-
missioner before these activities are undertaken.” This
curtailment of littoral owners’ rights has been judi-
cially upheld as a proper exercise of the state’s police
power.i8

The commissioner of environmental protection is
also empowered to regulate tidal wetlands, such as salt
marsh and swamps, under a separate statutory scheme
passed in 1969.4 This law requires permits for drain-
ing, dredging, filling, erection of structures and certain
other enumerated activities®® in low-lying wetlands.5!
The statute calls for the issuance of maps depicting the
boundaries of wetlands and the promulgation of regula-
tions.5?

Another law prohibits the removal of sand and gravel
from lands beneath tidal and coastal waters unless a
state permit is obtained.5

The state’s Coastal Management Act of 1978, aug-
menting the statutes mentioned above and other pre-
viously enacted laws, serves as the basis for the compre-
hensive Connecticut Coastal Management Program.
The state Department of Environmental Protection is
the lead agency administering the program, which was
approved by the Federal Government in September
1980.55 Local governments have a major role through
incorporation of the statewide policies and standards
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into municipal coastal programs. Thirty-one coastal
cities and towns have been developing municipal
programs.36
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the setting for an unusual legal battle pitting an
environmental organization, which had bought
most of the barrier island to protect it from man's intru-
sions, against members of the public who wanted to use
its beaches and tidal marshes for recreational purposes.!

In a 1982 decision that may affect public and private
property rights along much of the Commonwealth of
Virginia's 5,000-mile tidal shoreline,? the state Supreme
Court breathed new life into an ancient legal concept,
the commons,? by holding that the public is entitled to
use the island’s beaches and marshes for fishing,
fowling and hunting. The court reached its conclusion
on the basis of statutes dating back to 1780 that pre-
served certain coastal areas as a common.

While history played a dramatic role in the Hog
Island case, contemporary ecological concerns over the
preservation of wetlands and coastal sand dunest are
among the major factors behind the Old Dominion
State’s efforts to complete the development of its pro-
posed Coastal Resources Management Program.® The
state hopes to gain Federal Governmentapproval of the
program during 1985

Environmental concerns also prompted Virginia to
enter into a 1983 agreement establishing the Chesa-
peake Executive Committee “‘to assess and oversee the
implementation of coordinated plans to improve and
protect the water quality and living resources of the
Chesapeake Bay estuarine system.'”

H oG 15sLAND, along Virginia's Eastern Shore, was

TITLE TO LANDS WITHIN
THE COASTAL ZONE

All of Tidewater Virginia®-——which comprises 29 per-
cent of the commonwealth’s land area—constitutes the
Virginia coastal zone as defined in the proposed Coastal
Resources Management Program. The zone embraces
all non-federally owned lands in the state along the
shorelines of the Atlantic Qcean, Chesapeake Bay and
the tidal rivers. It encompasses the lands and waters
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within the state’s portion of the Chesapeake and
extends seaward to the limits of the state’s jurisdiction
in the Atlantic.

Coastal zone lands may be legally classified as
uplands, tidelands and submerged lands.?

A. Uplands

Along Virginia's Atlantic coast, many stretches of the
uplands immediately adjoining the shoreline are pub-
licly owned, either by the Federal Government (e.g., the
southern portion of Assateague Island National Sea-
shore, which extends into Maryland, and several
national wildlife refuges) or by the comionwealth
{e.g., False Cape State Park near the North Carolina
border). The Nature Conservancy, a nonprofit envi-
ronmental organization, owns all or part of 13 barrier
1slands. 10

Private parties have title to virtually all the uplands
abutung the waters of Chesapeake Bay and the tidal
riversand streams in the coastal zone. However, marshes
and other wetlands within these privately owned par-
cels are exiensively regulated under the state Wetlands
Act of 19721

B. Tidelands

Under a Virginia statute enacted in 1819,'2 the titles
of private landowners of uplands adjoining tidewater
were generally extended down to the low-water mark.
While most tidelands are now privately held, an unde-
termined portion of the tidal shoreline that historically
had been designated as or used by the public as a com-
mMon remains in state ownership,!3

The Virginia Colony had not made a blanket grant of
all tdelands to the owners of the adjoining uplands
such as occurred under the Massachusetts Bay Colony's
ordinance of 16:47.14 Nevertheless, one legal commenta-
tor believes there is evidence that the Virginia Colony
“routinely granted private title both to the tidal shore
and to portions of the beds below the low water
mark."'1

Upon the signing of the Declaration of Independ-
ence, the Commonwealth of Virginia became the owner
otall previously ungranted tidelands.'» In 1780 the new
state prohibited the grant of
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“all unappropriated lands on the bay of Chesapeake, on
the sca shore, o1 on the shores of any river or creek in the
castern parts of this commonwealth, which have re-
mained ungranted by the former government, and
which have been used as common to all the good people
thereof. . ™7

The 1819act, while extending private upland ownery’
titles to embrace adjoining udelands, preserved state
ownership of coastal areas then used as a common.'* In
1873 all the Atlantic shore still owned by the common-
wealth, whether previously used as a common or not,
was reserved from grant to private parties.!?

A current statute, declaratory of existing law, pro-
vides that “{a]ll the beds of the bays, rivers, creeks and
the shores of thesea ... not conveyed by special grantor
compact according to law, shall continue and remain
the property of the Commonwealth of Virginia, .. "%
‘The previously mentioned 1982 Hog Island decision,
tracing the history of legislation on this subject, con-
cludes: “Thus, the reservation from grant of common
lands made in 1780, and extended to include all of the
Atlantic shore in 1873, continues to the present day.”?

C. Submerged Lands

In general, Virginia owns the submerged lands lying
waterward of the low-water mark.# The federal Sub-
merged Lands Act of 19539 confirmed the common-
wealth's tide 1o such lands within a 3-geographical-
mile strip of the Atlantic coast, but its claim o the area
beyond that line was rejected by the United Siates
Supreme Court in 19752

DETERMINATION OF TIDAL BOUNDARIES
A. Upland/Tideland Boundary

Although the low-water line generally divides public
and private ownership of tide-flowed lands in Virgin-
ia,? the siate’s attorney general takes the position that
the high-water mark is the boundary along those parts
of the Atlantic coast where the commonwealth owns the
“shores of the sea.”’?

B. Tideland/Submerged Land Boundary

In 1819 the Virginia General Assembly departed from
the usual common-law rule that private upland titles
extend only to the high-water mark by enacting a sta-
tute providing In part:

.. .[H]ereafter the limits or bounds of the several tracts

of land lying on the Atlantic ocean, the Chesapeake bay,

and the rivers and creeks thereof within this Common-

wealth, shall extend to ordinary low water mark, .. ."'%

As a result of this 1819 statute, the state Supreme
Court has held that even when the express terms of a
grant extend only o the high-water mark it is legally
presumed to include the lands down to the low-water
mark.2® A 1919 case construed the term “low-water
mark’ to mean "'normal, natural, usual, customary, or
ordinary low water, uninfluenced by special seasons,
JANUARY 1985

winds, or other civcumstances,” as distinguished from
the spring or neap tde

In 1972 the contemporary codified version of the 1819
statute was amended to refer to the “mean low-water
mat k. It remains uncertain whether the courts will
define “mean’ in terms of a tidal datum based on an
18.6-year average as the U.S. Supreme Court did with
regard 1o hngh water.®

C. Legal Effect of Physical Changes in the Location of
the Shoreline

The low-water mark, as the principal property
boundary separating private and public lands, shifts
with gradual, impercepuble acaetion and erosion #?

As in many other states, erosion and {looding are of
concernin Virginia. A statute empowers courties, clties
or towns to construct “'a dam, levee, seawall or other
sttucture or device, . .. to prevent . . . tidal erosion,
flooding or inundation. . . .”"¥ Qther laws create the
Public Beach Conservation and Development Commis-
sion, one of whose duties is to address erosion prob-
lems,3* and the Virginia Beach Erosion Commission,
whose “general purpose . .. 1s to stop, impede or correct
erosion along the Atlantic coast in the City of Virginia
Beach, .. ."®

VIRGINIA'S PUBLIC TRUST DOCTRINE

In many of the other coastal states, the public trust
doctrine’® is the legal theory invoked by the courts to
protect the public’s right to use tidal waters and the
lands beneath them. In Virginia, an argument might be
made that a provision on the conservation of natural
resources, added to the state Constitution in 1971,
would supporta broader application of this doctrine by
the commonwealth's courts.?

However, as demonstrated by Bradford v. Nature
Conservancy ** the 1982 decision invalving Hog Island’s
beaches and marshes, the Virginia Supreme Court
favors the commons concept* as a means of protecting
public rights.

Both the public trust doctrine and the commons con-
cept evolved under English common law, and while
they are distinct, their practical effect is similar.4

As mentioned above, the newly independent Com-
monwealth of Virginia passed a 1780 act prohibiting
the grant of previously ungranied shores “which have
been used as common to all the good people there-
of. .. """ However, the statute did not define the terms
“shores™ and “common.” One legal commentator has
concluded that the 1780 act’s purpose was “‘to protect
the recognized privilege of the general public, espe-
cially the poor, to fish from certain ‘unappropriated
lands on the . . . shores.” "'%2 He has interpreted the
geographical extent of the legislatively protected com-
mon broadly:

“Use of the shore for fishing involves launching boats,

hauling seine nets, and casting lines into the surf. These

activities, however, require land above the high water
mark. The language of the 1780 Act referring 1o ‘lands

on the . . shores’ mustmean, then, that the commons to

be reserved consisted of shore and a portion of the

adjoining uplands. Moreover, shores used for fishing

likely would have been udal {lats and not marshes, 4



An 1819 statute, also discussed above* apparently
broadened hoth the geographical area treated as a
common and the types of uses protected there. Although
this act extended upland owners’ title to the low-water
mark, it expressly preserved for public use lands "'now
used as a common.”* This language suggests that
shores that were a common as of 1819 would be pro-
tected even if they had not been used in that manner
when the 1780 statute was passed.® In addition, it has
been argued that the 1819 act preserved the public uses
of fowlingand hunting in marshes as well as fishing in
the tidal flats. 47
While some later legislation weakened the common
rights,* an 1388 statute provided that
“[AJllunappropriated marsh or meadow lands lying on
the castern shore of Virginia, which have remained
ungranted, and which have been used as a common by
the people. ., shall continue as such common, .. . [and]
the people . .. may [ish, fowl, or hunton any such . ..
lands.""+
This act, which fails to define ““marsh or meadow
lands,” remains in effect today, with only slight
changes.®® Another current law provides:
“All the [ungranted] beds of the bays, rivers, creeks and
the shores of the sea . . . shall continue and remain the
property of the Commonwealth of Virginia, and may be
used as common by all the people.. . . for the purpose of
fishing and fowling, and of taking and catching oysters
and other shellfish, . . "3t
In 1982, in Bradford v. Nature Conservancy? the
Virginia Supreme Court interpreted the 1780, 1819 and
1888 commous statutes. The dispute arose when The
Nature Conservancy, owner of substantial portions of
Hog Island, a barrier island, denied members of a hunt-
ing club access to the Conservancy's lands.>® The court
“held that all of the Hog Island marshes are commons;
any original Commonwealth grants of portions of the
beach, if made afier 1780, were void; any such grants
made before 1780 passed valid title, subject, however, to
a public right of use for fishing, fowling, and hunting;
and no rights of commons extended to the up-
lands. . . .3
In holding that any grant of Hog Island’s beaches
after 1780 was void, the Supreme Court relied on one of
its earlier decisions?®® and accepted the trial court’s find-
ing that the island’s beaches “had been used as a com-
mon for over 200 years,”’?®
The Bradford decision reaffirmed the vitality of the
ancient commons concept in Virginia. However, one
significantdifficulty with applying the concept to areas
other than Hog Island is that ‘‘no one knows the
number of miles of shoreline and the number of acres of
marsh that are state owned or subject to common
rights."?7
The public trust doctrine, broadly applied by courts
in some other coastal states, has been narrowly construed
in Virginia. Navigation is the only public right pro-
tected by the trust, according to language in a 1932 case,
Commonwealth v. City of Newport News.”® Fishing,
hunting and bathing apparently are uses beyond the
limited scope of the state’s trust doctrine.®® Although
concluding that “the public trust theory is likely o
remain dormant,”® one legal commentator writes that
“a contemporary Virginia court might well interpret
the public trust more broadly’ because of changes in

10

the state's Constitution and statutes since that 1932
deciston M

PUBLIC ACCESS RIGHTS

In Bradford v. Nature Conservancy,f? the Virginia
Supreme Court preserved public rights of fishing,
fowling and hunting on the Adlantic Ocean shore of
Hog Island that had heen used as a common before
1780. But at the same time the court effectively Iimited
public access to the beaches. By holding that private
roads to and along the beaches had not been impliedly
dedicated to the public,®® the court took a different
position than its counterparts in California and
Texas.b4

The Virginia uibunal narrowly construed the doc-
trine of implied dedication by holding that there had
been no formal acceptance by the county government of
the roads.® Citing an 1851 case,? the court stated that
what may amount to a dedication of land to public use
in an urban area will not accomplish that result in a
rural area,

[tis interesting to speculate about whether the court's
holding was influenced by the fact that the roads were
owned by Hog Island’s principal property owner, The
Nature Conservancy, whose “avowed purpose . . . is to
preserve the barrier islands in their natural state by
limiting intrusions by man."'8? The court noted that
“[a]s part of s effort 1o protect the [island’s] ecol-
ogy . . ., the Conservancy banned the use of all motor
vehicles's® on its property.

In another context, implied dedication might be
more acceptable to the court. Indeed, one legal com-
mentator has concluded that, despite the Bradford deci-
sion, “the theories of dedication and prescription offer
much more hope” than the public trust doctrine and
concept of custom as methods for establishing access
right on Virginia’s tidelands.®®

PRIVATE LITTORAL RIGHTS

In addition to enjoying the benefit of accretion to
their property,’® private owners of land adjoining tidal
waters in Virginia have a number of other rights. Case
law has long recognized the landowners' right of access
to the navigable portion of such waters and the right to
wharf out, subject to state regulation.”

Riparian rights? also are defined by legislation. For
example, a statute allows riparian owners, under cer-
tain limited circumstances, to fill and to erect private
piers for noncommercial purposes.” Other laws give
these landowners the right to mine sand and gravel,™
and the right to apply for an exclusive assignment of
half an acre of oyster grounds.”

LEASING AND REGULATION OF
COASTAL ZONE LANDS AND WATERS
A. Leasing
The commonwealth’s Marine Resources Commis-

sion, subject to statutory limitations, is empowered to
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lease the beds of certain state-owned waters for the
prospecting for and removal of oil, gas and other
minerals.’*

While a state constitutional provision prohibits the
leasing as well as the sale of “"natural oyster beds, rocks,
and shoals,” it permits the legislature 10 “define and
determine such [arcas] by surveys or otherwise.” 77 Stat-
utes authorize the leasing of the beds of other tidal
waters for oystering and clamming .7

B. Regulatory Functions

Coastal zone Tands and waters are regulated under
three primaipal statutory schemes: (1) the subaqueous
lands management program,™ (2) the Wetlands Act#o
and (3) the Coustal Primary Sand Dune Protection
A

Under Section 62.1-3 of the Virginia Code, the
Marine Resources Commission is authorized to regu-
late the use of state-owned bottomlands through a per-
mitting system. Except lor certain enumerated activi-
ties, permits are required for “the taking and use of
material, the placement of wharves, bulkheads, dredg-
ing and filL""* The commission has approved sub-
aqucous guidelines o amplify the statute,

In 1972 the Wetlands Act®® was passed, putting the
“primary authority and initative for wetlands protec-
ton not in a state-level agency created for the purpose,
but in its localites: cities, counties and towns.”® The
statute 1s applicable throughout Tidewater Virginia %
As amended in 1982, the act regulates both “vegetated
wetlands™ and “nonvegetated wetlands.”'#

Although emphasizing county or city control through
the 1ssuance of permits for activities other than those
specified 1in a uniform local wetlands zoning ordi-
nance,* the act sets forth statewide standards:

(1) Wetlands of primary ecological significance shall

not be altered so that the ecological svstems in the

wetlands are unreasonably disturbed; {and]

“(2) Development . to the maximum exient practical,

shall be concentrated in wetlands of lesser ecological

significance . . . and in areas . . . apart from the
wetlands,'#
The Marine Resources Commission has promulgated
guidelines that must be considered in applying the
standards.#®

In the Coastal Primary Sand Dune Protection Act,?!
passed in 1980, the legislature declared that “[i}inap-
propriate developmenton. .. sand dunes . . . may lead to
increased shoreline erosion, coastal flooding, damage
to fixed structures near the shore, loss of public and
private open space, loss of wildlife habitat and increased
expenditure of public funds.”%? Roughly following the
pattern of the carlier Wedlands Act, the Sand Dune
Protection Act provides for designated counties and
cittes®™ 1o regulate certain uses of sand dunes and
“reaches’” (coastal segments of sandy beaches fronting
on Chesapeake Bay) under uniform local zoning ordi-
nances. State standards are set forth in the act,® and
guidelines have been approved by the Marine Resources
Commision.#

The programs for subaqueous lands management,
wetlands management and sand dune protection under
these statutes are among the seven existing core regula-
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tory progiams to be incorporated in the proposed Vir-
ginia Coastal Resources Management Program. The
Commonwealith of Virginia, afier having terminated its
efforts 1o gain federal approval of a program in 1979, is
now hoping toobtain such approval in 198597 Virginia
and Georgia are presently the only Atlantic Seaboard
states without federally approved coastal programs,
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tion as extending that far scaward. Flaherty, ogeia and the
Marginal Sea: An Example of History in the Law, 58 Va. L.Rev.
694, 695 (1972).

CVa. Code § 62,122, See discussion under “Tideland Submerged

Land Boundary,” iafra.

26. 1981-82 Kn'p.n("\';l. Ay, Gensupra note 22, at 218 a. 1. The enin

“shores of the sea”™ has been construed by Virginia courts as “the
area between ordinary hugh and low water muwrk.” Bradford v.
Nature Conservancy, supra. 228 Vaoat 191 n0h 291 SE2d ae 872
n.; Thurston v, Portsiouth, 205 Va, 909, 911, HHOS.E.2d 673, 630
(1963); French v, Bankhead, 52 Va. (11 Grait) 136, 160 (1854).

181819 Va. Acts che 28, In a preamble, the sttute recites that

“doubts exist, [as to] how fur [waterward ] the rights of owners of
shores .. cextend. .. hd.

357 (1932); Wi
erly Water-Fraont & fmp. Co. v White, Y7 Va. 176, 33 S.E. 531
(E8Y); French v, Bankhead, supra, 32 Va. (11 Gratey 130

Scott v. Doughey, 121 Va, 358, Y7 S.E. 302, 304 (1919).

Va. Code § 62.1-2 (ermphasis added).

decistons interpreting the 1972 amendinent. ln Borax Led v Loy
Angeles, 296 U, 10 (1935), the US. Supreme Court, weferring to
the “ordinary high-water mark,” cquated “ordinary™ with
“mean,” and held the line should be based onan 18.6-year average
of all the lugh udes.

Steelman v. Field, 182 Va, 383, 128 S.E. 538 (1925).

Va. Code § 15.1-31.

Id. §8 62.1-153, 62.1-154

Fora brief discussion of the origin and developmencof the public
trast doctrine, see the firstardcke in dhis senwes, Shore and Beach,
Vol. 18, No. i, October 1980, pp. 18-19.

. Vi Constoaree XL The provision states in partthat “ieshall be the

Commanwealth’s policy to protect ity L lands, and waters from
pollution, impairment, or destruction, tor the benetie, enjoyviment,
and general wellare of the people of die Commonwealth.”” Id. at

XLy L

. Bradford v. Nature Conservancy, supra, 221 Vao 181, 201 S E.2d

B0,
A detatled explanation ot the commons concept 1 beyond the
purview ot thrs article, buta bried introduction may be helptul.
[tisa flexible concept whose ortgin is disputed. Due to te fact
that the commaons conce pt has Changed with tme, and “because it
hecame inmertwined with several other concepts,” i “is ditficult o
define precisely oracantatelv.” Incarly England, “common lands
fwere] held by a community for public benehie Gradually, how-
ever, as the rovalty and central government gained power, this
notion of communal ownership disappeared. Instead, the theory
arose that the Crown or some designated gosernmental body
owned the commuon Lands and held them subject o cerain public
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wses. Over e, ths delintnon of common lands also became
obsolete as private parties appropated [roany  common lands.
While some of these privately appropiated Lands permanenily
ot then conumon lands status, mamy land tacts reained fthat)
status even abier being conveved to prvate parnes. The nane of
the pubhie imterest i common lands, however, had changed from
o conmnunal osnership mterest 1o g communal right o make
certan uses ol another’s land.” Butler, The Commons Concept:
Andthistovcal Concept With Modern Relevance, 23 Wm, & Many
1. Rev, B30, 810-812 (POR2) (loottiones omiatted).

CAdegal winter, who has exhausnsely discussed the commons con-
Ceplostates:

oo Clomanon nighits existed i Virggiina both before and afrer
ihecrmeastare. | Jliose commontights ofien combined nains
ot both the tdinonat English commons concept and the public
tnust doctnme, For example, granis establishig common lands
usually referied 1o the righn ol o dhass of peaple 1o use certain
common lands, and not to then right 1o own those lands, thus
sugeesting that the publics imnterest was nrore similar 1o an case-
ment than to g benefiaal ownership. ..

“Perhaps this hybnid nature confused the Virginia courts, but
for whatever reason, Virginia's position on common rights and
the publi gust doctrine is tar from dear. 7 Butlen, supra note
39,23 Wi, & My LLRev, at 891

10 Henning, Vi Stat. 2260 'The preamble of the act states that
“cettain unappropriated lands on the bay, sea, and river shoies, in
the castern parts of this commonwcealth, have been heretofore
reserived as common to all diuzens thereof, 7 Thid . (eimphasis
added).

12, Brion, supra note 10, 24 W, & Many L.Rev. at 750 (footnote

omiited).

43, Hnd . Another legal commentaror asserts that the night ol fowling
wasiabso protected by the 17800t Butler, suprra note 39, 25 Wm, &
Mary LLRev, at Y1,

S See U Fidelands under “Tide o Lands Within the Coastal Zone,™
aupra.

5 IBES-T9 Va. Acis che 2R iemphasis added).
t6. Brion, supra note 10,24 Win. & Mary LLRev, at 750

A7 Hhad. U Trdal marshes, genevally of Linde value for fishing, afford

excellent opportunities tor fowling and hunting. ‘Thus, the lan-

guage of the 1819 Act seens 1o establish common use nights in
both tdal marshes and udal flats and portons of the adjoining
uplands necessary for fishing.” Ihed.

48 Brron, supra note 10, 24 Wi & Muary LLRev. at 758,

19, 1887-88 Vo Aces che 219

50, Va. Code §11.4-1 7 [Glontrary to the original legislation, the
present Code contains the phrase “castern shore’ in capitalized
form. In Virginia the capitalization of the words “Eastern Shore’ is
generally accepted 1o mean Accomack and Northampion Coun-
ties [re., the peninsula exwending southerly from Maryland
between the Adantic Ocean and Chesapeake Bay]. This change
was the result of work done by Coderevisors and not by legislative
action. Therelore, the 1888 legislation may apply to all marshes
on the eastern seaboard of Virginia rather than only to those in
Accomack and Northamptlon Counties.” Theberge, The Com-
mons Concept and Coastal Management, Coastal Zone '83, 448,
131 (1983).

CVa, Code § 62,141,

221 Va. 181, 291 S.E.2d K66,

3. The basier island, approsimately six miles long and ranging in
width from one mile to 300 yaads, has “dhree distinet ecological
featres. The castern porion [slong the Atlantic Joonsists of sandy
beaches. These beaches Jead 1o a series of sand dunes and grassy
areas, commonty known as the uplands. Adjacent 1o the uplands
on the westside of the island, exwending towaids the mainland, are
marshes.” fd. at 189, 291 S E.2d a1 864,

4

51 Brion, suprra note 10, 24 Win. & Mary L.Rev.at 700.
55 Miler v, Commonwealth, supa, 159 Va, Y24, 166 S.E. 557 (affn -

nnece of wanminal nespass conviction of a duck hunter hunting
on an intertdal minsh on the theary thae the upland area adjoin-
ing the marsh, onginally granted in 1760, had been extended o
the low-water nunk by virtue of the 1819 aq).

56. 229 Vauat 197, 291 S.k.2d ar 874,

57, Theberge, supra note 50, Coastad Zone 83 ar 153,70 0L [N]ostae
inventory of commmons exists. Prelhmunary rescardhnin only afew
of Virginia's 47 coastal counties and ciies has identitied appros-
tttely 3,000 acres of land that may be common. Some of these
arcas ate now catmed by private indevaiduaals.” fhd.
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2210 1ol SCEC 6849 b that case, the court upheld the
legislative anthorzation {or a dny o discharge untreated sewage
mto the ndal waters of Hampton Roads aand 1es estuanies without
resttcnons concernng sts ety to the fisheny.

CLdau AD1-002 bt S L ac 698-644,

Lavingston, Pubdec Access to Vogmua's Tidelands: A Framework
for dnalvses of haplied Dediwcation and Publu Prescnptoee
Toghts, 28 Wi & NMary LRev 669, 681 (1983 doomote onmted).
Tl ar 682

220 Val It 200 S E.2d Ron,

T at TUR200, 291 S E.2d ar 871876, The court abso rejected the
other legal theones assered as a basis for recognizang cither a
public or prviie nght of way over the property owned by The
Nature Conservanay: reapiocal casements and casements by
necessity, 1.

For bret discussions ol the use of the docnne of imphied dedica-
tion i other states, see Shore and Beach, Vol 49, Nos 2 Apal 1951,
p- 28 (Cahilomiand Vol 49, Nocd, Gatober TOSL po 28 (Texas).

B200 Valan 199, 291 S.102d 875

Commonzecalth v Kelly, 19 Vi (8 Gratt,) 632 (1851,

220 Va au 190, 291 S E.2d at 86Y.

Il ar 198, 291 S E.2d al 8714

Livingston, supra note 60, 21 W & Many L Rev, at 682
Steelman v, Field, supoa, T2 Va, 383, 128 S.E. 558

Thirston v, Portsmouth, supra, 205 Va. 09, 110 S.E.2d 678;
Tavlor v. Conpnonwealth, 102 Vi, 759, 47 S.E.B75 (1901).
Thererm reparian ts generally used in Vagina to reler to property
adjoining the oceanas wellas thatadjacent to bavs or tidal rivers.
Alibough the word Littoral mote predisely seters to the seacoast, it
v seldom wsed in Virginia faw,

3. Va. Gode §62.1-3. However, nipatian owners must obtain permaits

from the state Marime Resources Commission for “other reasona-
ble uses of state-owned bonombands, induding but not imited o,
the taking and wse ol material, the placement of wharves, bulk-
heads, dredging and 1ll, . " Thed. For a briel discussion of various
state regulations, somic of which lnnitniparnan owners' nghis, see
“"Regulatory Functions” under ~Leasing and Regulation of Coas-
tal Zone Lands and Waters,” infra.

1 Vi Code § 62.1-193. See Euited States . Smoot Sand & Gravel

Ceonpr, 248 F.2d 822 (ith Cn. 1957); Norfolk Diedging Co. v.
Radcliff Materials, Fne 204 F.Supp. 394 (E.D. Va. 1967).

5. Va, Code § 28.1-108. Fhisstatute is limited by a state consttutional

provision prohibiung the granting of “"nawaral oyster beds, rocks
and shoals™ tnto privatc ownership. Va. Const.art. X1 8 3. Undet
the same statate, riparian owners also have a preference to a state
assignment of one-half aae of shellish planting grounds.

862 1-1 The statute provides that casements ot leases shall not
“attector interfere with the rights vouchsaled 1o the people of the
State concerning bishing, fowling, and the catching and taking of
ovsters and other shellfish, inand from the botoms so leased, and
the waters covering the same.” 2bid.

CVa Constoart, XL § 3.
- Va. Code 8 28.1-108 ¢f seq. See also id. § 62.1-110 (planting and

harvesting of cliams and oysiers).

Id. § 62.1-3 ¢t seq.

1d. § 62.1-13.1 et seq.

Id. § 62.1-13.21 et seq.

1. § 63.1-3.

1d. §62.1-13.1 et seq. For adiscussion of “[t}he tortuous history of
the Virginia wetdands - Cstatute,” beginning with a 1966 legisla-
tive resolution creating the Marine Resources Study Commission,
see Brion, supra note 8, 30 Wash. & Lee LL.Rev. 19, 40-47 (1973).
“enables cach .. locality containing defined
wetlands to setup a local wetlands soning bourd whose duty is (o
patss on all uses, with litnited exceptions, of local wetlands. A
deciston-making framework is imposed on these boards which
requites them o consider a broad range of the cffects of wetlands
alteradon.” Hid. Local agency decisions are reviewable by the
Virginia Marine Resources Commission. Va. Code § 62.1-13.11 ¢
seq. Courtappealsarcallowed incerntain instances. 1d . §62.1-13.15.

d. g 62.1-18.2 (). The defintion of Tidewater Virginia is the

same as contained in [ Va. Code § 28.1-2) dealing with the Virgiia
Murine Resources Commission; this definition indludes all the
cities and counties lying wholly o1 in part in that portion of
Virginia below the fall line and thus subject 1o the rise and fall of
the tide. .. [Because] the definition of wetlands is keyed 1o a tidal
1ange plus certain named plants usually associated with coastal

wetlands, ... many of the . Jocalities .. will not have any
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86,

87.

wetlands over which to exercise the autharity provided by the
Act” Brion, sugra now 8, 30 Wash, & Lee LoReveat 18- 49 (footnate
omitted).

‘This term is defined in part o mean “all that Land Iving between
and conuguous o mean low watet and an clevation above mean
low water equal to the factor 13 tmes dhe mean tide tange at the
site ul the proposed project .. and upon which” certain enwner-
ated marsh plants grow. Va. Code § 62.1-13. ().

Uhis term is defined in part to mean “all thadcland lying contigu-
ous to mean low water . .. and {below] mean high water not
otherwise mncluded in the term vegetated wetlands,” 00 " Id. §
62.1-13.2¢1). "Nonvegetated wetlands'™ in the intertulal area were
included within the act under a 1982 wmendment, 1982 Vil Acts
ch. 300.

Hi)
a).

1.
RES
3.
9L
3.
6.
97.

CThe tonual the localordince is conained i the ace Vi Gixde §
B2 1130

Id. § 62.1-13.3.

[d. 362 1-15 L The comprehensive tevised 1982 guidelines are set
lorth ina 57 page booklet whidhy, amonyg other things, indludes
genend and speaitic antenator evaluatng alterations o wettands,
V. Code § 6211320 et seq (Came Supp. 1989:4).

Id. g 62.1-13.21 (Chan. Supp. 1981

{302 1-13.25 (G, Sapp. 1981,

had. (Cum. Supp. 1984,

{d. § 62.1-13.23.

Ld. §62.1-13. L

See supra notes H and b,
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The Law of the Coast in a Clamshell*
Part XIX: The Alaska Approach

By PETER H. F. GRABER

Attorney at Law
San Francisco, California

that of any other state. In fact, it is longer than

that of all the 48 contiguous states and it repre-
sents about one-third of the total marine shoreline of
the United States and its possessions.!

In an attempt to preserve the scenic splendor of the
Alaska coast while encouraging the development of
such natural resources as petroleum, state coastal legis-
lauon was passed in 1977.2 That law is the foundation
for the Alaska Coastal Management Program, which
the Federal Government approved in 1979.

Unusual legal problems abound along the state’s
coast. For example, the Inupiat Eskimos depend for
their subsistence and culture on the bowhead whale,
polar bear and other species. Beaufort Sea islands and
shore areas are the habitat of these Arctic wildlife. Yet
the state decided to offer offshore oil and gas tracts in
the vicinity for lease. In 1982 the Alaska Supreme
Court was called on 10 determine whether a public
official had correctly found that the lease offering was
in the state’s best interest.*

The state’s high court also had to decide in 1982
whether a private littoral property owner should obtain
title 1o adjoining previously submerged land that had
been formed by “glacio-isostatic uplift,” or the gradual
rise in the earth’s crust resulting from the decrease in
the downward pressure exerted by a glacial ice mass.5

E XTENDING 33,904 MILES, Alaska's coast dwarfs

TITLE TO LANDS WITHIN
THE COASTAL ZONE

Alaska's coastal zone, as defined in the siate Coastal
Management Program's guidelines and standards, ex-
tends seaward 3 geographical miles® and landward a
variable distance to a line derived from a study of the
relationship between the marine environment and the
terrestrial environment.”

For convenience, lands within the coastal zone may
be legally classified as uplands, tidelands and sub-
merged lands.

*Fhis is the 19th in 2 series of articles presenting a capsale version of the contemporan
law of the coast fm non.atorness. The artde boelis summanizes certam aspecis ol the
constitutional, statutory and case law of the State of Alaska concerming the coastal zone
Space limitations preclude an in-depth analysis of many of these wopics o1 am discussion
of related matters. The views expressed o this and the other articles in 1he senes do not
necessarids tellect those of the author s former emplover, the Office of the Atlotes Gen-
eral. State of California. or anv other ageney of the State of Californza. © 1983 by Pews 11
F. Graber. The author also asserts copynght protecnon for the fust 18 arncles mthas
SUTICS.
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A. Uplands

Despite federal statutes enabling the state and Alaska
Natives—Aleuts, Eskimos and Indians—to select enor-
mous quantities of land,? the United States still owns
the majority of the uplands along Alaska’s coast.® Vast
coastal areas are included within national {orests, parks,
preserves and wildlife refuges.

However, the federal Coastal Zone Management Act
mandates that, in Alaska as in other coastal states, fed-
erally owned or managed lands be excluded from the
area directly subject to the state's Coastal Management
Program.'?

B. Tidelands

Under the federal Tidelands Act of 1957,!! title to the
lands between the lines of mean high and low ude
passed from the United States'? to the Territory of
Alaska. This law also provided that, upon the territo-
ry's disposition of any such lands, those individuals
occupying the property were entitled to preference
rights.

Upon joining the Union on Jan. 3, 1959, the State of
Alaska succeeded the territorial government as the owner
of all publicly held tidelands by virtue of the equal-
footing doctrine.’* The new state’s Alaska Land Act'
allowed municipalities to obtain title to some tide and
submerged lands.!® Like the earlier federal Tidelands
Act, this state law gave private parties who, before
statehood, had occupied or developed tide and sub-
merged lands preference rights to buy or lease them.!®
Some 25,000 acres of tide-flowed lands are owned by
municipalities and individuals.!?

C. Submerged Lands

The Alaska Statehood Act!® provides that the Sub-
merged Lands Act of 1953 applies to Alaska. Conse-
quently, the state owns submerged lands within a 3-
geographical-mile band of its coast.

However, Alaska and the Federal Government are
currently involved in a lawsuit?® over the method of
defining the baseline to be used [or measuring the 3-
mile limit, the outcome of which litigation will alfect
control over petroleum-rich submerged lands in the

3



Beaufort Sea along the state’s northern coast.?! And in
1975 the U.S. Supreme Court rejected Alaska's claim to
ownership of submerged lands in the lower Cook Inlet;
the state had asserted that the inlet was inland water
under the “historic bay™ doctrine.®

DETERMINATION OF TIDAL BOUNDARIES
A. Upland Tideland Boundary

The Alaska Land Act characterizes the mean high-
tide line as the legal boundary between privately held
uplands and publicly owned tidelands.? However, as
mentioned above, the same law recognizes preference
rights in private parties who, before staiehood, had
occupied tide and submerged lands seaward of this
line.™

Before statehood, the U.S. Court of Appeals for the
Ninth Circuit, in a tax case, indicated that the line of
mean high tde was the upland udeland property
boundary.** Since statechood, Alaska's Supreme Court
has not had occasion to discuss the methodology ol
locating the boundary on the ground.® It may be
assumed, however, that that court would interpret the
statutory phrase “mean high-tide line” in a manner
consistent with the federal Borax rule, te., as a line
based on the use of a tidal datum averaging all the
high waters over a 19-year epoch.”?

B. Legal Effect of Physical Changes in the
Location of the Shoreline

Under Alaska case law, the legal boundary moves
waterward if the upland owner can “‘demonstrate that
a gradual depositing of alluvium by the actions of
contiguous waters has taken place.”"# So long as the
owner himself plays no part in causing the accretion,
it does not matter if it is brought about artificially by
the acts of man.?

In Honsinger v. State,’® a 1982 decision, the Alaska
Supreme Court wrestled with an unusual tidal boun-
dary problem precipitated by a glacier. Plantiffs owned
homestead lands in the Mendenhall Wetland area
near Juneau. Since the time of the original homestead
patent surveys, “‘approximately 95 acres of land had
emerged contiguous 1o the seaward side of [their]
property.”*! As shoreline owners, they claimed that
the disputed property had formed by accretion and
that they were entitled to it.

The state, however, argued that the general rule of
accretion was inappropriate because “*all or a portion
of the land in question was formed instead by glacio-
isostatic uplift.”3? The court described that erm as
follows:

“*Glacio-isostatic uplift,” in simplificd terms, refas wo

the gradual rise of the earth’s crust which occurs

when the downward pressure exerted by a glacial ice
mass diminishes. The result at shorelines is o gradual
emergence of land previously submerged. ™

The Honsinger opinion contains a lengthy discus-
sion of the legal effect of physical changes in the
shoreline: '

“Aceretion relers generally o the gradual and imper-
ceptible increase in land area beside a body of water.
In this context, it should be distinguished from “avul-
sion,” which refers 1o a sudden and perceptible change
in the shoreline. ... The benefits of accretion inure 1o
the shoreline owner, while avulsion does not change
the legal boundary. . ..

“. . . The counmterpart 1o accretion is reliction!”
which comes about by an emergence of existing soil.
... Accretion and reliction, although physically quite
different processes, are subject 1o the same rule regand-
ing title; £.e., the benefic inures 1o the shoreline owner.

MK E]

Although reliction has been defined as referring
only to situations where the water has receded, the
Alaska court ruled that “glacio-isostatic uplift is a
form of reliction, and therelore subject to the general
common law doctrine of accretion.”#® The court said
it was “persuaded that reliction properly encompisses
the emergence of soil either through recession of the
water or through rise of the bed.’'3¢

The court concluded “‘that the paruculm physical
process of reliction is irrelevant for several 1easons™:
(1) “'no case has been located in which the application
ol the law of reliction turned upon the nawre of the
geophysical process which caused the new land 1o
emerge’’; (2) the common-law reliction doctrine “ori-
ginated well before the development of the glacio-
1sostatic uplift theory”; and (3) “the changes in the
relative sea level are usually the result of a combina-
tion of geophysical processes.”%

Glaciers are only one of numerous significant phys-
ical influences having an impact on the Alaska coast;
others include earthquakes, volcanoes, tsunamis, snow
avalanches, sea ice and icebergs ¢

For example, the Good Friday earthquake of 1964
killed 130 people and caused $311 million of property
damage. “Among the secondary hazards associated
with the . . . earthquake were . . . land subsidence 1o 8
feet, uplift 1o 38 feet . . . and a disastrous tsunami
which . . . was responsible for 90 percent of the
deaths.””?® The Alaska auorney general’s office took
the position that shoreline changes caused by the
quake were avulsive and thus did not change the loca-
uon of property boundaries. ¥

Although only about 330 miles of Alaska’s coast-
line is classified as developed, the state Coastal Man-
agement Program document indicates that critical
erosion is occurring in as much as one-third of that
area and in 40 coastal communities ' The program’s
standards provide that scawalls, bulkheads, groins
and other structural solutions “may be most appro-
priate” in areas already developed, but that “[a)long
the undeveloped coast where development is not immi-
nent, Alaska’s policy is not to control erosion.”#

ALASKA’S PUBLIC TRUST DOCTRINE

Under the common-law public trust doctrine, the
public has the right to use udal waters for purposes
such as navigation and fishing.* Applicaton of this
legal concept varies from state to state. In Alaska, the
state Supreme Court has not yet been called on 10
determine the nature and extent of the doctrine.
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“[UIntil the Alaska courts speak on the subject,”
the state attorney general’s office wrote in 1982, “we
cannot conclude . . . exactly what the parameters of
the . . . docirine in Alaska are.”# Pending such a
judicial determination, the office advised the state
Deparunent of Natural Resources, as trustee of lands
bencath navigable waters, “to assume . . . that the
broad definition of public rights adopted by the Cali-
fornia Supreme Court applies in Alaska.”#

The California public trust doctrine 1s more expan-
sive than that of most coastal states.*® Encompassing
far more than the waditional uses of commerce, navi-
gation and fishertes, the concept has been judicially
interpreted in that state to indude using navigable
waters and the underlving lands for recreational and
environmental purposes.’” Not only publicly held
ude and submerged lands are subject to the public
trust easement in Calilornia; it also encumbers pri-
vatelv owned udelands sold by the state under general
statutes of statewide applicability #

Consequently, full judicial acceptance of the Alaska
attorney general’s views would mean that such lands
i private ownership in that state are encumbered by
the public trust easement and that the trust protects a
muluude of uses.

PUBLIC ACCESS RIGHTS

Alaska constitutional and statutory law contains
several provisions designed to protect public access 10
coastal waters. The state’s Constitution guarantees
that “[f]ree access 1o the navigable or public waters

. . shall not be denied anv citizen . . ., except that the
legislature may . . . regulate and limit such access for
other beneficial uses or public purposes.”*

A statute provides that, “[i]n classitying and mak-
ing state land available for private use and settlement
purposes,” the director of the division of lands of the
Department of Natural Resources should wake “[sjpe-
cial care . . . 10 preserve public access (o public water.

150

Before selling, leasing or otherwise disposing of
any state land adjacent 1o a navigable body of water
or waterway, the state generally must provide “the
specific easements or rights-of-way necessary (o ensure
free access to and along the body of water.”*! The law
dealing with the sale or lease of ude and submerged
lands by cities requires “‘reasonable access to public
waters. "'

Public access is also one of the issues involved in
the United States’ convevance of 44 million acres of
land in Alaska to the Alaska Natives, based on aborig-
inal land claims. The 1971 federal law authorizing
this conveyvance, the Alaska Native Claims Settlement
Act (ANCSA),5* provides for the reservation of

. . . public casements across lands selecied by the

[Native corporations] and at periodic points along the

courses of major waterways which are reasonably

necessary 10 guarantee international treaty obligations,

a full right of public use and access for recreation,

hunting, transportation, utilities, docks, and such

other public uses as the {Joint Federal-Sune Land

Use] Planning Commission determines o be impor-

tant."">
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Pursuant 1o this ANCSA provision, the secretary of
the interior in 1976 proposed 1o reserve 1o the United
States a continuous shoreline casement 25 feet in
width above mean high ude along all of the state's
marine coastline. When Alaska Natives legallv chal-
lenged this plan, the federal District Court {or Alaska
invalidated the conunuous shoreline casement.> Later,
the U.S. Department of the Interior changed 1ts posi-
tuon, electing to reserve casements only at periodic
points along the coast.®

The Alaska Coastal Management Program docu-
ment, while noting that “access 1o and along the
shoreline is {or the most part unhindered,”™" warmns
that “[t]he generally unrestricted aceess . . - enjoved
by past generations of Alaskans 1s coming to a rapid
end.””* Various reasons are cited for this change:
Native land selection, increased industirial and resi-
denual construction in developed areas, homestead-
ing, natural resource extraction.® State regulations
setting forth the standards for implementing the man-
agement program call for giving “high prionty to
maintaining and, where appropriate, increasing pub-
lic access 10 coastal water.”'®?

PRIVATE LITTORAL RIGHTS

In the 1973 Wernberg decision, the Alaska Supreme
Court ruled that a litoral property owner’s private
right of access 1o navigable waters could not be taken
by the state unless the owner is compensated.” The
case arose when the state built a highway across a
creek and the udelands of Cook Inlet near Anchorage.
For more than 20 years, the owner of property abut-
ting the creek had used the creek 10 navigate his
commercial fishing boats between his property and
the inlet. The highway destroyed the creek’s naviga-
bility by obstructing the flow of tidal waters up the
creek; it also blocked the owner's access across the
tidelands to the inlet’s deep waters

The State of Alaska asserted that it did not need 10
compensate the owner by virtue of what is referred 10
as the state navigation servitude, which is derived
from the state’s police power.®* This state servitude is
distinguishable {rom the federal navigational servi-
tude, which arises from the commerce clause ot the
1'.S. Constitution and which enables the Federal Gov-
ernment o regulate all navigable waters throughout
the nation.®® In Wernberg, the Alaska court ruled
that, where the Federal Government has not acted, the
state servitude “allows the state, in aid of navigation,
to take private riparian rights® without paving the
compensation that would otherwise be required”
under the THeh amendment to the U.S. Constrution.™

The court recognized that the state navigation se1-
vitude was broad enough to permit the state o take
riparian or littoral property rights for ‘beneficial or
public uses’ other than in aid of navigation,” such
as the highway in question. However, the court went
on 1o hold that the Alaska Constitaution requores the
payment of compensation because the owner was
deprived of his valuable privawe hnoral night of ac-
cess.5 The court emphasized the nmportance of water
access in Alaska:



“We are concerned that the uncompensated taking

ol such a linoral access righe may ellectively render
abutting Lind valueless or gready reduce it in value.
Aliska has a seacoast longer than (e of the entire
United Seates. A Targe number of Alaskan communi-
ties are locued on the shores of havs and inlets in
order 1o gain water access for tansportation and
shipping, or casv access to the fertle fishing grounds
ol Alaski. A substannal amount of development in
these cities is along the waterfront. . L [A] declaration
that linoral access niay be taken for any public pur-
pose without compensation will immediaely devalue
properny in such areas and limit the development of
many  isolated communities whose only means of
access is by water.”

A private owner's right of dceess 10 navigable waters
was the subject of another recent Alaska Supreme
Court case.’® T'wo adjoining owners held tidelands
granted to them by the state Law recognizing the pref-
crence rights of prestatchood occupants of such lands.
The rial judge had enjoined one owner from interfer-
ing with the adjoining owner’s alleged casement across
a dock. The Supreme Court reversed, holding that
while the dock may have afforded more conventent
aceess, the adjoining owner had another reasonable
means of access to the waterfront area served by the
casement,?!

LEASING AND REGULATION OF
COASTAL ZONE LANDS AND WATERS

A. Leasing

The swate Deparument of Natural Resources may
lease the state’s tde and submerged lands for the
exploration, development and extraction of minerals,
including o1l and gas.”™ It is the state’s constitutional
policy, however, that lease areas be subject to reason-
able concurrent uses.™

A 1982 Aluska Supreme Court case™ focused on a
finding by the state commissioner of natural resources
that 1t was in the state’s best interest” 1o otfer for lease
oil and gas wacts in the Beaufort Sea, along the state’s
northern coast. The Barrier Islands in the proposed
lease area and nearby shorelands are the habiat for
the bowhead whale, polar bear, caribou and other
Arctic species that the Inupiat Eskimos, the Native
inhabitants, depend on {or their subsistence and
culture.™

The Supreme Court affirmed the lower court’s
remand to the commissioner for specific findings on
the impact of the lease sale on the Eskimos' subsist-
ence activities.’? "The effect of this part of the . . .
opinion is that, for policy reasons, the state must
expressly consider the effect of lease sales on subsist-
ence users since such an effect is a critical factor in
determining the state's best interest,”’78

The state is also authorized to lease tide and sub-
merged lands for purposes other than extraction of
mineral resources.” Leases of such lands for the devel-
opment of shore fisheries are permitted.3®

B. Regulatory Activities

In 1977 the Alaska Coastal Management Act®' was
passed. This act authorizes the state Coastal Policy
Council® 1o approve the Alaska Coastal Management
Program and the numerous district coastal manage-
ment programs** and to adopt regulations setiing
forth guidelines and standards for implementing the
act.b

One Coastal Policy Council regulation incor-
porates into the coastal program *'the statutes pettain-
ing to and the regulations and procedures of the
Alaska Department of Environmental Conservation
with respect to the protection of air, land, and water
quality. . . .”% The state’s coastal zone is also subject
to regulation by a number of other state and local gov-
ernmental agencies. For example, the filling, excava-
tion and reconstruction of improvements in tide and
submerged lands require permits from the state De-
partment of Natural Resources,*

Alaska’s “‘power to regulate and control activity
within her territorial waters, at least in the absence of
conflicting federal legislation,” was upheld by the
U.S. Supreme Court in 1961, two years following
statchood.?” That decision was handed down in a case
involving a tax imposed on freezer ships used for the
taking and preservation of salmon along Alaska's
shores. Although the case originated when Alaska
was still a territory, the high court decided it because
ol its importance to the then new state.¥
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Coastal Zone. The coastal zone includes subzones of “direct
interaction™ (“the pornon of the coastal area where physical
and biological processes are a tunciion of divedr contact bhetween
land and sea™) and “direct influence™ (“the pordon of the coas-
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. At staichood, the Fedetal Governmente owned almost all fand

i Alaska induding virtualiv all ol the coastal uplands. Unde
the Alisha Statehood Act of 1438, 72 St 339, 8 6, the stae was
authonized 1o selece more than 103 million acres of Land as state
fand. The Alaska Native Clums Scettdememt Ace of 1971, 85
Stat. 688, codified as 43 U.S.C. 8 1601 ¢f seq.. provided that the
Natives could select 41 milhor acres in compensation for then
aboriginal claims. “Much of the land affected by these two acts
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CAlaska’s Coastal Management Program document states that,

upon the completion of the Jand selections by the stae and the
Alasha Nauves, the Federal Government's ownership will
amount 1o abow 57% ot all the land in the stae. “Unul the
selecuons are patented. the actual excent of coastline in cach
fownearship} category will be unknown. However, most of the
coast is cuntently [ 1979] in lederal ownenship, - and will
rentain so.” ACMP, supra now 1, ar 257,

Since the selectuan and patenting processes have not yet been
completed, 1t 15 sl uncertain what propotions of coastal
uplands will ultimately be held by the United States, the
Natives, the state, local governments and private parties. Tele-
phone conversation on Jan. 28, 1485, with Gary Gustatson,
chiet ol land management, Department of Nanaal Resources.,
State of Alaska.

.26 U.S.CL 8 14531a). However, federal agencies actively partici-

pated in development of the Alaska Coastal Management Pro-
gram. ACMP, supra note 1, a1 191193, In addition. lolowing
the Federal Government's approval of the state program. led-
eral agendies were required under the Coastal Zone Manage-
ment Act 1o conduct their activities in a manner consistent
with the program’s objectives. Id. ar 224-325,
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supra, 429 P.2d 21 (use of filled arca for storage ol consouction
machinery constituted a beneficial use entitling private parny
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The Law of the Coast 1n a Clamshell*
Part XX: The Delaware Approach

By Prrer HLF. GRABER

Attorney at Law
San Francsco, Californa

DMINUTIVE DELAWARE — the nation's second small-
D('sl state — offers a cnous mixuare of contempor-

ary coastal Eaw. Recent state Supreme Court deci-
stons and coastal legislaton tHustate this anomaly.

A surprisingly large proportion of the valuable ocean-
front uplands and adjacent beaches along the Diamond
State’s 24.5-miule-long Atdanuc Ocean coast are publicly
owned due o the historical quitk that this property was
not ceded 1o private parues by the colonial authonues
before the Revolutionary War!

Yer, in stark contrast, much ol the foreshore, or ude-
lands, beneath the state’s shorelines of Delaware Bay and
the Delawa e River 1s privately held under a state rule of
property established more than a century ago that ena-
bles rathoads and other private upland owners w extend
the limit of their ownership down o the mean low-wate
line®

Nevertheless, Delaware’s Coastal Zone Act? the cor-
nerstone of the stae’s Coastal Management Program,’
contiins some of the most stringent restrictions of any
such Iegislation anyvwhere, induding a flat prohibigon
on new heavy industey along the shareline.

TITLE TO LANDS WITHIN
THE COASTAL ZONE

Delaware's Coastal Zone Act® defines the state's coastal
sone “as all that area of the State, whether land, water or
subaqueouns land between the werritortal imits of Dela-
wire in the Delaware River, Delaware Bay and Adantic
ocean, and a [landward ] line formed by certain .. high-
ways and roads ...

The state’s Coastal Management Program document
refers 1o the zone as the “coastal stip,” noting that i is
gencrally about 2 miles wide along the shoreline,” but
that its width “varies .. from a few hundred yards north
ol Wilmington toabout [2miles i the southeastern pint
of the State."™

Caoastal zone fands may be legally classified as uplands,
tudelands and submerged Linds.®

* Lhivisthe Zonhomasenecs obarack s prosonnme a capsabe sersion ot the comemporans liw
of the coast for nonattorness Phe attick belly sunnoasiees cortanaaspe ons of the siaratony
and e Law al the State ol Dolawaresoncenmng the coastal sone Space fmiations precdode
as in-deptlianatyses of mans ol these topres or ans discpsaotc ot rckated masteons, The views
expresseed i s and the o articbes e the senes den ot iecnssanhy e lecr those ol the
author s oty emphover e Ol ob the Atkones Geneal, Shate of Callorois, o any
ol agenoy of the St of Caltlorma, 190 In Porr B Gaaber B he aaden alsoassenis
coprght prarccnas tor the e 1% arnckes i this senes
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A. Uplands

Of Delaware’s 24.5 miles of sandy beach bordering the
Atlantic Ocean from the mouth of Delaware Bay to the
Marvland border, 12 miles are within state parks.’ These
parks encompass some so-called “public landy” —
uplands not granted into private ownership dunng the
colonial era by the propricior, William Penn, or his heirs
— and are among the state’s most popular vacauon
arcas.!!

In addivon 1o s Adantic barner iskind beaches, the
state’s shoreline includes 33.5 miles along the Delaware
River and 57 miles along Delaware Bav. ' Most of the
coastal uplands adjoining the river and bay are privarely
held, although there are several federally owned wildlife
refuges along the bay.™

Over a span of almost a decade, two levels of the
Delaware judiciary struggled with diverse historical,
legal, equitable and semantic issues raised in a fascinat-
ing case involving approximately 18 acres of oceanfront
property between Bethany Breach and Fenwick Island in
Sussex County.

In 1973 the Court of Chancery, a wial-level equity
court, first addressed the question of the legal status of
this property, which had nat been granted into private
ownership by the colonial proprietors, .e., it was sull
unceded at the time of the Revoluuon. Through ns
Highway Deparunent, the state claimed 1t owned the
disputed property by virtue of 1ts sovereignty. On the
other hand, two married couples — Emmons B. and Mace
T. Phillips and Blaine T and Janet Cozard Phillips —
contended that they and their predecessors had been in
exclusive possession of the beach tract since 1896.1

During this initial proceeding, the Court of Chancery
exhaustively analyzed a previously undecided fegal ques-
tion: the nature of the legal rights in unceded lands held
by William Penn and his heirs before the Revolution
under written instruments dating back to 1682.'% The
chancellor concluded that “Penn's ['private’] titde was
inseparable from his [governmental powers derived from
the British crown or otherwise] and when the Later
ended, so did the former.”?

In addiuon, the chancellor cited a series of statutes
(dating from 1793) and courtralings (since 1797) bolster -
ing his opinion that the Revolution had ended “the Penn
power 1o deal with the unceded lands’ and that the state
consistently had asserted state power and jurisdiction
over such fands. ¥



Consequently, the Court of Chancery denied the Phil-
lipses” motion for summary judgment, ruling the state
owned the tact. On appeal, the Delaware Supreme
Court in 1974 alfirmed the judgment:

“Peering back over a period ol 200 years, we [ind no
weady answers to the questions riised here [including the
character ob the Penn title before the Revolution]. We
lind unacceprable, however, the {Phillipses'] basic con-
tention that Williom Penn's ownership of Delaware land
wis a private tight enjoyed in his private capacity, as
distinguished from a political righe held in his public
capacity as the [ British crown's| grantee of the ‘proprie-
tary colony’ which was 10 hecome the State of Dela-
wie L L,

The Supreme Court concluded “that by right of sover-
eign succession, title to the lands in dispute passed from
the Penn hetrs to the State in 1776, While rejecting the
Phillipses” plea that legal precedent required a holding
that the Penn title to the tract survived the Revolution,
“the justices noted that “[]uestions concerning the basic
natre of the Penn title, and the impact of the Separation
on that title have been raised before [in earlier court
cases ).

[n whatis knownas “u case of first impression”” — that
15, a judicial decision on previously undecided legal
issues—the Supreme Court stated that such questions
“have never been judicially resolved; they have remained
unanswered ever since they were first raised, but never
reached, in ... 1804.7%

After this 1974 Supreme Court decision, the case
returned to the lower Court of Chancery, and the Phil-
lipses changed the main thrust of their attack, now claim-
ing that they and their predecessors had exclusively pos-
sessed the disputed oceanfront property since at least
1912.% The trial court, denying the state’s motion for
summary judgment and noting that the action had been
pending almost 12 years, remarked in a 1979 opinion:
“Hopefully, this matter 1s at long last now ready for
trial.”® [t was indeed finally wried in 1980, and the Phil-
Lipses’ claims were denied alter the trial. Once again, the
case was appealed to the state Supreme Court.

In 1982 Delaware's highest tribunal affirmed that
judgment in Lavor of the state.”8 The decision rejected
all of the Phillipses’ various legal theories, including
the claim that at lease part of the disputed parcel had
passed to their predecessors in title as a matter of law
under ancient patents. That argument rested on the
premise that the patents described the property as being
“on the beach™ and “along the beach.”*” The Supreme
Court said:

" The subsiance of [their] position is that the ...
description language in the patents leads to the condlu-
ston that the casterly boundaries ran o the high water
nark along the Adantic Ocean — this because the word
“heach means the land between the high and lowe water
marks.” It would tollow that if they own 1o the high
water mank, under Delawiare riparian law, they would
own to the low water munk, State ex rel. Buckson s,
Pennsyleania Ralroad Co., Del.Supr., 267 A2d 155
(1969). The Coune of Chancery correctly staied, “The
queston ..ty simply whether the word “heach™ as a
matter of law in every context, and in this particuln
context, means the land between high and low waer
marks,’

“In Pennsylvania Radroad Co., supra, this court
held that “shore’ meant the area between the high and
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fow water i k. The Phithipsfesfavgue that “beac i and

Shore” aresynonymous and, theretore, therelerences in

the patents w beack” mean hore,” thus placing the

cistern-inost boundaries at the loiwe water mark and 1he

Land e dispute tntherr chain ol e,

Painstakingly, the Supreme Coure dissected the des-
criptions of the property language in the two ancient
grant in question: the so-called " Salt Meadow Patent”
and the “Comforts Pasture Patent.”? Agreeing with
the lower court's interpretation of the anguage, the
high court held that the word ** *beach’ in the Salt Mea-
dow {patent] description was not intended to be syn-
onymous with ‘shore.” "¢ Afwer similarly rejecting the
Phillipses” interpretauion of the Comforts Pasture mact’s
patent descriptive language, the Supreme Court con-
cluded “that no intent o convey to the foreshore [ie.,
tidelands}can be gleaned from the face of the patents as
a matter of law,” and "that the word "beach’ as used in
the patenes was not intended 1o mean the area between
high and low water mark. . . ."™

‘The Supreme Court also denied the Phillipses” alter-
native claim based on an adverse possession theory 3
An 1843 Delaware statute?! “provided that adverse pos-
session could be claimed against the State “except {or
salt marshes; and after the 1852 amendment, the words
‘beach or shore’ were added o the exception.”t The
court, pointng out that the law permining adverse
possession had been repealed in 19537 stated that, as a
result, it would have been necessary for the requisite
20-year period of possession under Delaware law o
have begun by 1933.% The high court upheld the Court
of Chancery's finding that the Phillipses had fatled o
show that, before they ook possession in 1939, their
predecessors had been in possession during 1933-39.%
Accordingly. the adverse possession theory did notsup-
port the Phillipses™ clatm against the state.*

B. Tidelands

Generally, udelands are privately owned in Dela-
ware, as 1y the case in several other Eastern Seaboard
states.® In a 1969 decision, State ex rel. Buckson v.
Pennsylvania Ratlroad Co.," the state Supreme Court
ruled that a private upland owner, by virtue of his
lioral or riparian property rights, holds title w the
adjoining tidelands, or foreshore, down to the low-
water mark. This appears to have been the fiest time
that the court had been called on o rule definttively on
this particular issue, but the private ownership concept
was already well established in the state.

As the Delaware Supreme Court said, This rale of
property has prevailed under the decisional faw of this
State, uncriticized and unchallenged, for more than a
century,”'# citing lower court decisions in 1351, 18534
and 1882.# Even the U.S. Supreme Court, in a 1934
ierstate boundary case, recognized that, in general,
“in Delaware, unlike New Jersey, title to the foreshore
is in the riparian proprictor.”

With regard to tdelands not deemed to be parcof the
adjoining private upland owners’ property because of
pre-Revolutionary War grants, Delaware was vested
with title to such lands within its borders on July 4,
1776.4
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C. Submerged Lands

The federal Submerged Lands Act of 1953% con-
fimed Debaware’s dominton and control over sub-
merged Jands seaward 1o § geograplucal nles from ihe
coust. The state’s elaim 1o the arcea bevond the 3-mitle
Huut 1o the scaward exient of American jarisdicuon
was rejected by the TS Supreme Courtin 19759

DETERMINATION OF TIDAL BOUNDARIES
A. Upland Tideland Boundary

Although Delaware s amony the handlul of coastal
states 1n which the lowe-water mark is generally the legal
boundary between public and private property owner-
ship,* notall of the privately held lands near the state’s
coast extend waterward (o that Line. As menuoned ean-
her, the state has tide to some coastal upland propeny
that had not been ceded into private ownership belore
the American Revoluuon, Today. such property re-
mains “public Linds™ held by the states*

I such wreas, the location of the upland. tdeland
boundary daes not appear to be a significant problem
because the state also owns adjacent tidelands by virtue
ol 115 sovereigniy as one of the original states.

B. Tideland Submerged Land Boundary

During its early davs, Delaware depaned from the
usual common-law rule that private upland ownership
along udal waters extends to the high-water mark, as
mentioned above. The state Supreme Court's 1969 Pen-
nsylvanta Railroad opimon explains:

A Delawae aviparian [upland Jowner of land
fromting on navigable [ee, udal Jwater holds ttde 1o the
low water nink . ...

- Weare impelled to endorse the rule ol the cited
cases because it has hecome arecognized male of prop-
erty, long adhered o mthis State, affecung and wtans-
actons and land utles for over a century, The rule has
been accepted by the Ban and Bench of 1his State, with-
out criticism ar challenge, and exwensive property
vights and land tdes have been setded in dependence
upon it Moreover, the General Assembly {legistature]
hirs not seen fit to change this vule of property, though
lastreitevated in Harlan {& Hollingsieorth v Paschall.

5 Del. Ch, 435, 155] as long ago as 1882,

“This Cowrt is not now hee 1o distrh the tme-
honored rale ol property here under attack; .o Rules of
property, established by deasional law and long
acquiesced in, may not be overthrown by the courts
except {for compelling reasons of public policy o
imperative demands of justice. Gourts must avoid
unserthing judge-made rales affeciing the devolution of
property, in the absence of o sttong reguistte public
poliey ..

Delaware has what appears 1o be a unique method of
defining the “low water mark (o1 ordinary low water
mark or mean low water mank).” In contrast to the
18.0- o1 19-year tidal epoch usually utilized o define
udal boundanes — as exemplified by the lederal Borax
rale.® which involved the definition of the “ordnnay
high-water mark™ — Pennsyloaniao Raihoad case dedr-

JULY 1985

stons call tor using “the average daily heightof all low
watel marks over a’’ 23-vear penod, i available b

C.. Legal Effect of Physical Changes in the Location
of the Shoreline

The gradual, impercepuble physical changes known
as accretion and crosion result ina moving udal boun-
dary in Delaware as inother coastal states, Several of the
long scries of Pennylvania Raibyvoad decisions touch on
this so-called “moving boundmy rule.”?*

It 1s somewhat undlear, however, whethor only nau-
ral, as distinguished hom araticial, movements ol the
shorehine resulc i a legal boundiny change.

The one dissenting justice i the state Supreme
Cowrt's 1971 supplemental opinion i Pennsvloania
Railvoad asserted that “the Railroad holds tde 1o the
natural mean low water line, 2.0, the MLW as o existed
before the filling operation was commenced.”™ Never-
theless, i that case, the trial court found that the state
“had tailed o establish by a preponderance of the evi-
dence the location of the MLW in 1954, immediately
belfore the raibroad began filling the foreshore

Eroston is an issue addressed by Delaware statutony
Law and 1in nts Coastal Management Program docu-
ment, The state’s Beach Preservauon Act of 1972, as
coditied,”® empowers the Department of Natural Re-
sources and Environmental Connol to “prevent and
repan damage from crosion of public beaches.” Com-
prehensive policies, including the establishment of
what s ineffecta building sethack line along the coast,
are aruculated in the Delawme Coastal Management
Program.® Nonstructural erosion conuol methods are
preferred over structures.”

DELAWARE'S PUBLIC TRUST DOCTRINE

Recent Delaware courtdecisions have notextensively
addressed Issues as to the nature and extent of the public
trust doctrine in that state. Under this legal concept,
which 1s rooted 1n European continental civil law and
evolved under the English common law, the public has
the right 10 use udal waters for certain purposes.®

The public rustdoctring was only briefly mentioned
in the various Pennsylvania Railroad decisions ' Dur-
mg this lengthy hitugation, which involved the rail-
road’s rnight to HIL a strip of ndelands in the Delaware
River, the state Supreme Court in 1969 embraced the
lower court’s conclusion that “the State’s common law
concept of conurol™ and the state’s rehiance upon lan-
guage in a 1919 Pennsylvania case did not require the
railroad to obtain the state's permission before filling

In the 1982 Phillips case,® the Delaware Supreme
Court alluded to the general public’s rights in the so-
called “public lands™ along the oceanhont that had not
been granted into private ownership before the Ameri-
can Revolution. The high court’sdeasion spoke approv-
inglv of the lower comt's finding that the Phillipses’
“predecessors in title [had Jengaged in such activities on
the disputed l)ll(tldﬁhllllllllg gunning, fishing, tap-
ping, oystering, and swimming.”’t

Rejecting the Phillipses' aliernatve claim llml they
had adversely possessed the disputed oceanfront Idnds.
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the Supreme Court accepted the lower court’s finding
that these activities were “merely 'the same activities
that any member of the public would tikely engage in
on public lands.” '

PUBLIC ACCESS RIGHTS

The Delaware Coastal Management Program states:
“Delaware’s Atlanuc barrier beach 1s the Suite’s most

importnt and heavily uulized outdoor recreational

resource. ... This. oo beach area lies withina day's drive

of over 21 mithon people. There are 2.5 million annual

visits to the coustal area. ...

“Fhe quality and proximity of Delaware’s beaches o
the Washingion, Baltimore, and Philadelphia metro-
polttan areas, coupled with the fact that on an average
sununer weekend 70% of the visitors o the Sussex
County coastal area are from out-of-state, make these
shores aresource of nationad significance inaddition to
being imporant o the State's restdents and economy. s
Unlike many other coastal states, “'Delaware is fortu-
nate to own a substantal amount of shore and beach
land, particularly along the coast, which is readily
accessible to the public,” according to the state’s Coas-
tal Management Program document. “There is, at pres-
ent, plenty of publicly accessible beachfront in Dela-
ware.”'87 But since increasing development and public
demand may make the supply of public access inade-
quate in the future, the Coastal Management Program
calls for the state to "'undertake efforts 1o provide such
acCess. . ... a8

Recognizing the “'conflicts arising between day-use
visitors and coastal [private] property owners,” the
DCMP document states that, as a result, “'sone shore-
line property {is] being closed o the general public.”®
The DCMP document says: . . . [L]ocal government
has attempted 1o remedy this situation by requiring
public access casements along private beaches as a con-
dition to development approval. The question of who
should pay for this access and what, tfany, cost-sharing
arrangements should be made have yet to be resolved. ™™

PRIVATE LITTORAL RIGHTS

As the previously discussed Pennsylvania Ratlroad
case’! demonstrates, private upland owners in Delaware
generally own waterward to the low-water mark. In
effect, this state rule of property means that, as a private
property right, a huoral or riparian owner of upland
fronting on tidal waters—after first having established
that he is 1n fact a lictoral or riparian owner—is also
entitled to have title to the adjacent foreshore, or tde-
lands, not as a result of an express grant from colontal
or state governmental authorities, but merely because
he is the upland owner.”

Private owners in Delaware also have certain other
rights, subject to the state’s regulatory authority.™

Forexample, by statute, linoral owners have the right
to “own and hold all bulkheads, docks, wharves, build-
ingand piers . .. on the front of their littoral holdings, .

- -and [to] lay any steamboat, vessel or other craftat the
same, ., M

1
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LEASING AND REGULATION OF
COASTAL ZONE LANDS AND WATERS

A. Leasing

“[Ulngranted submerged tidelands owned by this
State, whether within or beyvond [is ] boundaries™ may
be leased for mineral exploration and explottation by
the governor and the secretary of the Delaware Depart-
ment of Nawural Resources and Environmental Con-
trol.” The “[s]ecretary may issue oil and gas leases
underlying the Atlantic shore,” and “may . . . grunt
casements for mineral exploration and exploitation
underlving that part of the surfuces of the Atlantic shore
owned by the State at such times and at such places as
[he] finds necessary to permit the extraction and trans-
portation of oil, gas, sulphur or other minerals {rom
State, tederal or private lands.”'78

As pointed outin the Delaware Coastal Management
Program document:

s Delinware contrtbutes signiticantly  to the

Natton's nunceral-related producaon. Phis conribu-

tion nity become more significant if o1l and gas wre

discovered offshore, tn parttcular if they are discovered
wider Delaware's submerged Llinds . ... 'The leasing of

State funds for mineral extraction will beconie tmpor -

wntonly if cconomically feasibie quantities of minerals

are discovered.” 7

B. Regulatory Functions

Delaware's coastal zone lands and waters are subject
to a variety of regulatory programs.

The Delaware Coastal Zone Act (CZA) of 197178 1y
significant for a number of reasons, Of parucular
importance 1s its flat ban on “new heavy industry in
[the state's bay and coastal] areas, which industry is
determined to be incompatible with the protection of
{the] natural environment in [the state’s bay and coas-
tal} areas.”™ The law also states that “*prohibition
against bulk product tansfer facilities in the coastal
eone 15 deemed imperative.”™

With regard to uses allowed under the Delaware CZA,
permits must be obtained from the state ®! The statute
enumerates various factors, such as the environmental
impact, economic effect and aesthetic effect, which are
10 be considered by the secretary of the Department of
Natural Resources and Environmental Controland the
State Coastal Zone Industrial Control Board.*

The Beach Preservation Act of 1972,% another com-
prehensive statutory scheme, deals with beach erosion
control. Under this law, certain “acts destructive of
beaches™ are made punishable as crimes A [ Clonsoruc-
tion of any kind” seaward of a state-described “huilding
line” generally paralleling the coast is prohibited
unless a permit or letter of approval ts obwained from
the Department of Natural Resources and Environimen-
tal Control.*

Another law, the Wetlands Act,™ requires state per-
mits before certain specified activities are undertaken in
the swate’s wedands.*? The activities thus regulated are
“dredging, draining, filling, bulkheading, construc-
tion of any kind, including but not limited to, construc-
tion of a pier, jewy, breakwater, boat ramp, or mining,
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drilling, o1 excavation.”*™ Applications for permits are
ntade to the secretary of the State Department of Natural
Resources and Environmental Control,® and permit
denals may be appealed to the newly created Environ-
mental Appeals Board . ®0
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The Law of the Coast in a Clamshell*

Part XXI: The Mississippi Approach

BY PETER HF GRABER
Attorney at Law
San Francisco, California

FTER A 26-MILE LONG manmade beach was
A built in the 1950s to protect a seawall, with the

Federal Government'’s financial assistance, the
Mississippi Supreme Court held that the adjoining pri-
vate landowners were entitled to the sandy strip as an
artificial accretion to their property.’

But the U.S. Court of Appeals for the Fifth Circuit dis-
agreed. In 1964 the federal tribunal ruled that the state
court’s holding violated the Mississippi Constitution
and that the beach must be open to the general public

While the legal dispute over the manmade beach was
unusual, it illustrates the competing public and private
interests along the Magnolia State’s 369-mile tidal
shoreline.” The 1980 Mississippi Coastal Program is an
attempt to reconcile these interests and to balance
development with environmental concerns.?

TITLE TO LANDS WITHIN THE COASTAL ZONE

Three counties comprise Mississippi’s coastal zone
under state law.” The zone extends to the outer limits
of the US. territorial sea, encompassing coastal waters
and barrier islands.” Legally, the zone's lands may be
divided into uplands, tidelands and submerged lands.”

A. Uplands

Most uplands along the shores of the Gulf of Mexico
and Mississippi Sound are privately owned; however,
three barrier islands are within the Gulf Islands
National! Scashore.”

* This is the twenty-first in a series of articles presenting a
capsule version of the contemporary law of the coast for non-
attorneys. The article briefly summarizes certain aspects of the
constitutional, statutory and case law of the State of Mississippi
concerning the coastal zone. Space limitations preclude an in-
depth analysis of many of these topics or any discussion of related
matters. The views expressed in this and the other articles in the
series do not necessarily reflect those of the author’s former
emplayer, the Office of the Attorney General, State of California,
or any other agency of the State of California. © 1986 by Peter H.F.
Graber. The author also asserts copyright protection for the first
20 articles in the series.
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B. Tidelands

Upon admission to the Union in 1817, Mississippi was
vested with title to tidelands within its borders under
the equal-footing doctrine.” This title has been recog-
nized by the state's Supreme Court in a line of decisions
dating back to 1857."

The question of whether the state can legally convey
lands beneath tidal waters to private parties has caused
the court some difficulty, however. The court’s response
to this question varied in three cases involving Deer
Island, a small island in Mississippi Sound near Biloxi,
and the adjacent tide-flowed mudflats.!' The island
long had been looked upon as a convenient area for
the expansion of Biloxi, a densely populated city
located on a peninsula bordered on three sides by the
sound and Biloxi Bay.

In the 1920s developers who had purchased tidelands
adjoining Deer Island from the state planned to dredge
and fill these lands, creating an artificial island as a site
for hotels and residences. The Mississippi Supreme
Court invalidated the state’s tideland patents in Money
v. Wood'? in 1928, citing Article 4, Section 81 of the
state Constitution of 1890. That provision prohibits
legislative authorization of “the permanent obstruction
of any of the navigable waters.” The court said the
provision had been designed to prevent the conveyance
of lands under such waters “to private owners for pri-
vate purposes.”?

Two other state constitutional provisions were relied
upon by the court in 1959 in holding another Deer
Island development project void in Giles v. City of
Bilori.’® A city commission had contracted with a
corporation, owner of 90 percent of the island, under
a special statute. The contract contemplated a 99-year
lease from the commission to the corporation of
shallow tidelands around the island that were to be
reclaimed by the commission. The court held the
special statute violated the constitutional requirement
that only general laws could authorize the granting of
state lands to any person or corporation.'” In addition,
the court ruled the contract between the commission
and the corporation violated the constitutional provi-
sion prohibiting municipal loans of credit to private
corporations.'®



In 1960, a year following the (iles decision, the Legis-
lature enacted @ general law providing for the develop-
ment of offshore islands in Mississippi Sound.'” This
law authorizes a city’s park commission to lease or sell
to privitte persons recliimed submerged lands when it
finds such property is unnecessary for park, recrea-
tional or other public purposes.

The Biloxi Park Commission, owner of part of Deer
Island, had been granted some adjacent tidelands by
the state. Under this new sratutory scheme, the com-
mission planned to acquire the rest of the island and
additional surrounding mudtlats. Some of the mudflats
were to be filled to expand the dry land area as part of
an overall development project, with filled-in lots to be
sold to private parties. Under the plan, about half of
the expanded islund was to be devoted to private resi-
dential, commercial and resort development.'™

In the 1967 Treuting decision,” the Mississippi
Supreme Court upheld Biloxi's project. The case means
that, under certain circumstances, private parties can
obtain title to filled-in tidelands. The court stated that
Article 4, Section 81 of the state Constitution “has noth-
ing to do with the alienation of mud flats and waters
not suitable for navigation in fact, or the sale of sub-
merged lands.”" While this statement appears to be
inconsistent with the language in the Money case about
Section 81 of the Constitution, the court simply said
that language was unnecessary to the earlier decision.

The “overall purposes of the proposed development
of Deer Island” would promote navigation, fishing
and other public purposes, the court declared in the
Treuting decision.”! “If the totality of the development
promotes the public interest in general, the incidental
private ownership of individual lots does not negative
the comprehensive public purpose.”™

Despite the court’s approval of the ambitious Deer
Island development proposal in 1967, the island still is
generally unimproved.® The 1980 Mississippi Coastal
Program document designates the istand as a special
management area and cites its “enormous potential for
public recreation, research and education.”**

C. Submerged Lands

Under the federal Submerged Lands Act of 1952,%3
Mississippi has dominion and control of submerged
lands within a 3-geographical-mile strip of its coast.
The US. Supreme Court has rejected the state's claim
to the area beyond the 3-mile-limit.”"

DETERMINATION OF TIDAL BOUNDARIES
A. Upland/Tideland Boundary

In common with most coastal states, Mississippi
utilizes the high-water line as the legal boundary

between privately owned littoral property and
sovereign tide-flowed lands.*?

The state Supreme Court does not appear to have
precisely  defined  the  uplanditideland  boundary,
although some court decisions have referred to the
“mean high tide,™ A student legal comment suggests
that Mississippi's boundary is based on the tidal datum
of mean high water as determined over an 18.6-year
tidal epoch.™

B. Legal Effect of Physical Changes in the
Location of the Shoreline

Under Mississippi law, private littoral owners are
entitled to gradual, natural accretions to their upland
property.® But they may not extend their ownership
by artiticially reclaiming the adjoining state-owned
tidelands.”*'

What are the rights of private upland owners when
artificial additions to their property resualt from the acts
of governmental entities? This question arose when
a 26-mile-long manmade beach was built along the
Harrison County coast. Because state and federal
courts responded to the question differently in two
separate lawsuits, there is some uncertainty on
the point.

The county had constructed a seawall in the 1920s
to protect a federal highway and coastal property. The
1924 state law under which the seawall was built also
authorized the county to “erect and maintain . . . [a]
sloping beach” for protective purposes. Later, the sand
south of the seawall was washed away and the wall
itself was severely undermined by a 1947 hurricane.
Since the county still owed $900,000 on the original
seawall project, federal f{inancial assistance was
sought. In the early 1950s the United States contributed
one-third of the cost of building an artificial beach to
protect the seawall and highway.™>

In Harrison County v. Guice, a 1962 decision involv-
ing a small stretch of this manmade beach, the Missis-
sippi Supreme Court held “that where the owner of the
upland had no part in creating the artificial addition or
addition, such owner acquires title in fee to such
additional land."* The court said that the “cssential
feature” of upland owners' littoral rights “is direct and
exclusive access to the waters adjoining the uplands.™*

Meanwhile, a federal suit had been brought by the
United States against Harrison County concerning the
entire strip of manmade beach. The Federal Govern-
ment sought to enforce its 1951 contract with the
county under which the county, in exchange ftor federal
financial assistance, had agreed to assure perpetual
public use of the beach. The United States alleged that
local peace officers had discriminated against mem-
bers of the public using the beach™

After the lower federal court had dismissed the

- suit,™ the US. Court of Appeals for the Fifth Circuit

reversed. In its 1968 decision in United States v,
Harrison County,* the Fifth Circuit ruled that under
a 1948 state law, a 1950 county Board of Supervisors’
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resolution and the 1951 contract between the county
and the United States, the county was obligated to
maintain the artificially created beach as a public
beach™ The federal tribunal rejected the argument
that the county'’s contractual obligation should not he
enforeed because of the Mississippi Supreme Court's
1962 Guice decision.™!
The Fifth Circuit Court of Appeals stated:

“ . TIhe obvious effect of the Guice decision is to award
this beach, free of charge, to the adjoining landowners. By
the application of the common faw docetrine of artificial
accretion the private landowners were denominated the
donees of land which unquestionably belonged to the State
when the improvements began. We are of the view that
under the facts of this case this cannot be squared with
Section 95 of the Mississippi Constitution of 1890, . |

“We assume that this provision was not called to the atten-
tion of the Supreme Court of Mississippi, as it is not dis-
cussed in the opinion. . .

. The common law doctrine of artificial aceretion must
vield to the command of the Mississippi Constitution as to
the disposition of state owned lands.™"

Although disapproving of the Guice decision, and
emphasizing that it did not bind the United States,
which had not been a party to that suit, the Fifth Circuit
did concede that the Mississippi Supreme Court has
“primary jurisdiction in the settlement of disputed land
titles™ within the state.’' It also declared that public
use of the artificially built beach “"cannot unreasonably
interfere with the littoral rights of the adjoining
landowners,” including “the enjoyment . . . of access to
the water.™

Despite the Fifth Circuit Court of Appeals’ decision
in United States v. Harrison County, the Mississippi
Supreme Court subsequently did not refer to that case
when again addressing the issue of artificial accretions.
Instead, in a suit involving -title to property created
between an island in a bayou and the adjoining uplands,
the court reiterated the Guice rule that “when artificial
accretions are cast upon the land of the landowner by
either the Corps of Engineers or some stranger without
the intervention of the upland owner such artificial
accretion inures 10 the title of the upland owner.”*’

MISSISSIPPY’S PUBLIC TRUST DOCTRINE

The public trust doctrine, under which the public’s
rights of navigation and fishing in tidal waters are pro-
tected, is well established in Mississippi. The coneept
has been referred to in a number of cases involving
public¢ and private rights in tidelands.**

Even in the 1967 Treuting decision,*” upholding the
Deer Island development proposal that contemplated
the sale of filled-in tidelands to private parties, the
Mississippi Supreme Court focused on the public trust.
I emphasized that the proposal would “promote navi-
gation and fishing, and . . . give some protection to the
Biloxi port.™® The court stated that “the development
as authorized by the statutes is consistent with the pub-
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lic trust™7 and that “the incidental private ownership

of parties of the development is not inconsistent with
the public trust in submerged lands.™*

Subsequently, the court seemed to take a less flexible
view of the public trust doctrine. In the 1972 Interna-
tional Paper Company case,™ the court examined the
paper company’s claim that it owned marshy lands
known as Lowry Island under state patents issued in
18495, 1897 and 1917. The court said that upon Missis-
sippi’s statchood in 1817 the arca had been tidelands
subject 1o the public trust, While conceding that, as a
result of natural accretion, the lands in dispute had
emerged above mean high tide before issuance of the
state’s patents, the court said such lands could not be
conveyed for private benefit because they remained
trust lands.® The decision has been sharply criticized
by legal commentators because its application could
jeopardize the rights of many long-time private owners
of formerly tide-flowed lands.”

In addition to the case law, Mississippi has a public
trust statute, providing in part:

“. .. [A])ll beds and hottoms of rivers, streams, bayous, lakes,
bays, sounds and inlets bordering on or connecting with the
Gulf of Mexico or Mississippi Sound . . . shall be, continue,
and remain the property of the State of Mississippi, to be
hekl in trust for the people thereof until title thereto shall
be legally divested. .. .™™

PUBLIC ACCESS RIGHTS

As a result of the previously discussed decision of
the US. Court of Appeals for the Fifth Circuit in United
States v. Harrison County,” public access to that
county’s 26-mile-long manmade beach is assured.

Mississippi’s Supreme Court does not appear to have
specifically addressed questions concerning public
access to tidal waters. Its public trust doctrine rulings
— except perhaps for the 1967 Treuting case™ — suggest
that the court might be persuaded to favor public
access over private rights under certain circumstances
if the competing interests could not be reconciled.

Shorefront access is discussed in the Mississippi
Coastal Program document. It states:

“. .. While sharefront access is typically thought of as beach
access, the coastal program expresses a much wider con-
cern. The availability of beaches is a relatively minor prob-
lem on the coast. The major shorefront access concerns on
the coasl are access to waler for recreational boating,
access for fishing, [and] access for passive visual enjoyment
of the waterfront. .. "%

In the coastal program, four beaches and Deer Island
are designated for special management as shorefront

i

access areas.
PRIVATE LITTORAL RIGHTS

Private upland owners’ littoral rights are spelled out
in court decisions and statutory law in Mississippi.



In the 1962 Guice case,” involving title to an artifi-
cially created beach — the holding in which is question-
able in light of a later federal decision™ — the state
Supreme Court said: “Littoral rights include the rights
of navigation, boating, swimming and fishing; and all
these rights depend upon access to the water trom the
littoral owners’ land.”

Later, in the 1967 Treuting decision,” the Mississippi
Supreme Court cited with approval a Florida case in
which “an unobstructed view, {and] ingress and egress
over the foreshore from and to the water” were referred
to as littoral rights® On the other hand, in a suit to
enjoin construction of a small craft harbor, the court
was not persuaded by a restaurant owners' argument
that their littoral rights included “the view of the sea
and natural breezes from the sea.”"™

A Mississippi statute provides that upland owners
along the Gulf of Mexico or Mississippi Sound have the
“sole right of planting and gathering oysters and erect-
ing bathhouses and other structures in front of” their
land to specified distances.”

LEASING AND REGULATION OF
COASTAL ZONE LANDS AND WATERS

A. Leasing

The Mississippi Commission of Natural Resources is
authorized to lease state-owned tide and submerged
lands for extraction of oil, gas and other minerals. The
commission’s authority is administered by the Bureau
of Geology and Energy Resources of the Department
of Natural Resources.®*

B. Regulatory Functions

Mississippi’s Coastal Wetlands Protection Law"was
enacted in 1973. The law declares the state’s public
policy to be “the preservation of the natural state of
the coastal wetlands . . ., except where a specific alter-
ation of specific coastal wetlands would serve a higher
public interest. . . .”*® Under this law, permits are gener-
ally required for enumerated activities in the coastal
wetlands, including dredging, filling and the erection of
certain structures.”’ The Bureau of Marine Resources
of the state Department of Wildlife Conservation
administers the regulatory scheme.®®

The Wetlands Law is a key component of the Missis-
sippi Coastal Program, which was approved by the Fed-
eral Government in 1980. In addition to the Bureau of
Marine Resources, the coastal program is administered
by two bureaus in the Department of Natural Resources
— the Bureau of Pollution Control and the Bureau of
Land and Water Resources — and the Department of
Archives and History."”
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The Law of the Coast in a Clamshell*
Part XXII: The Georgia Approach
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EMOVING DPNCERTAINTY engendered by a 1902
R statute, the Georgia Supreme Court ruled

10 years ago that the state, instead of private
landowners, has title to the sandy beaches along its
barrier islands.'

But another perplexing legal gquestion concerning
Georgia's coastal zone still remains unresolved: owner-
ship of the vast marshlands between the islands and
the mainland.*

Unlike most coastal states, Georgia is not participat-
ing in the federal Coastal Zone Management Act”® pro-
gram. However, it has enacted tough regulatory meas-
ures for both the barrier islands and the marshlands.*

TITLE TO LANDS
WITHIN THE COASTAL ZONE

Georgia’s coastal zone includes parts of six counties,
and extends into the Atlantic Ocean to the state’s sea-
ward jurisdictional limit.>

Lands within the zone may be legally divided into
uplands, tidelands and submerged lands.” A problem of
classification exists, however, with regard to coastal
marshlands; although they may be classified as
uplands, some legal writers in Georgia do not distin-
guish between marshlands and tidelands.”

A. Uplands

Private parties own the majority of uplands in the
mainland portion of the coastal zone, but the Federal
Government and the state administer numerous recrea-

* This is the twenty-second in a series of articles presenting a
capsule verison of the contemporary law of the coast for non-attor-
neys. The article briefly summarizes certain aspects of the con-
stitutional, statutory and case law of the State of Georgia concern-
ing the coastal zone. Space limitations preclude an in-depth
analysis of many of these topics or any discussion of related mat-
ters. The views expressed in this and the other articles in the
series do not necessarily refleet those of the author’s former
employer, the Office of the Attorney General, State of California,
or any other agency of the State of California. © 1986 by Peter H.
F Graber. The author also asserts copyright protection for the first
21 articles in this series.
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tional areas and wildlife refuges on the barrier islands.”
To the extent that marshlands may be classified as
uplands, considerable uncertainty still exists as to
whether they are owned by the state or private parties.”

B. Tidelands

Georgia, one of the original states, succeeded the
English crown as the the owner of all previously
ungranted tidelands." But, until the 1976 state Supreme
Court decision in State v. Ashmore," it was uncertain
whether the state had relinquished its title to tidelands
by virtue of a 1902 statute,’” which had apparently been
ratified by the 1945 state Constitution."

The law had been enacted immediately following
Johnson v. State," which reiterated Georgia's adher-
ence to the common law and state ownership of the
tidelands. In that case, the court dismissed an indict-
ment for the misdemeanor of gathering oysters from
an alleged private oyster bed. “The Johnson decision,
by holding that the oysters were on state land [that
was] therefore open to the public, apparently discour-
aged private oyster planting,”" which the state had
been seeking to encourage.

Presumably in response to the concern of the oyster
industry over the Johnson case, the legislature in
1902 passed an act entitled “Boundaries of Lands on
Tide-Waters.”" In its original form, Section 3 of the law
provided:

“... [F]or all purposes, including among others
the exclusive right to the oysters and clams (but
not to include other fish) therein or thereon
being, the boundaries and right of owners of land
adjacent to or covered in whole or in part by
navigable tidewaters ... shall extend to low water
mark ... [subject to certain provisos].”"’

Because of the doubtful constitutionality of this 1902
statute, a constitutional amendment was submitted to
and approved by the voters in 1945 which apparently
ratified and confirmed the act.™

Although the statute had “put the ownership of the
foreshore in question,”” it “was often interpreted to
grant portions of the foreshore to owners of land adja-



cent to or covered in whole or part by tidewater,”*

I 1976, in State v. Ashmore,® a divided Georgia
supreme Court upheld the 1902 act’s Constitutionality
but ruled that Section 3, quoted above, did not convey

the state’s title to lands beneath navigable tidal waters.
The court, in a 5-2 decision, held:

“... [NJothing but the right to plant, cultivate and
harvest oysters and clams was granted. Such a
grant solved the problem of the oystermen. They
had the exclusive right to the oysters in the tidz;l
waters next to their adjacent land....”*

The Ashmore decision concluded that “the state has
fee simple title to the foreshore in all navigable tide-
witers,™ such as the sandy beaches on barrier islands.
The court did not rule on the effect of the 1902 act on
the rights of owners of property adjoining non-naviga-
ble tidal waters.*?

Since the Ashimore case arose in the context of a
dispute over an ocean beach on a barrier island, it did
not deal with the question of marshland title. As one
legal writer put it, “the issue now left to be decided is
whether marshlands are ‘navigable’ or ‘non-navigable’
tidewaters.”™ Georgias appellate courts have vet to
decide that question or to rule that all or some of the
marshes may be legally classified as uplands instead
of tidelands.

C. Submerged Lands

Georgia has dominion and control of submerged
lands within 3 geographical miles of its coast under
the Submerged Lands Act of 1952 In 1975 the US.
Supreme Court rejected the claims of Georgia and
other East Coast states to the area beyond that limit.*

DETERMINATION OF TIDAL BOUNDARIES
A. Upland/Tideland Boundary

Until the 1976 Ashwmore decision,® some legal
authoritics believed that Georgia was among the
minority of coastal states in which the low-water
line divides private littoral property from publicly
owned lands beneath tidal waters.” That decision,
however, clearty reestablished the rule that in Georgia
the high-water mark demarcates the waterward bound-
ary of private property adjacent to navigable tidal
waters. ™

In 1981 the state Supreme Court adopted the federal
rule defining “mean high water ... {as] the elevation of
the mean level of high water calculated by averaging
the height of «f/l the high waters at that place over a
period of 14 years.”" The court stated that the mean
high-water mark is “determined by projecting the tidal
{datum]| plane of the mean high water to the point of
intersection with the shore™"

B. Legal Effect of Physical Changes
in the Location of the Shoreline

Private littoral owners, in general, benefic by gradual,
imperceptible aceretions to their property.” In one
case, beachfront landowners were held to he entitled
to accretions that had formed as a result of artiticial
influences before a developer sold the lots to their
predecessors.” Conversely, landowners may sutfer loss
of property by gradual erosion.”

GEORGIA’S PUBLIC TRUST DOCTRINE

The Georgia Supreme Court has not expressly
addressed the nature and extent of the public trust
doctrine, although several of its decisions refer to pub-
lic rights in tidal waters and the state attorney general
issued a position paper in 1970 asserting that mursh-
lands, whether publicly or privately owned, are subject
to the trust.™

A legal writer states that the Georgia courts have im-
plicitly acknowledged the public trust and argues that
they should explicitly adopt the doctrine.™ He notes
that a 1971 Court of Appeals decision™ “reaftirmed the
public ‘right of common fishery in all tidal waters,
whether actually navigable or non-navigable " and
asserts that three cases™ “at least implied the existence
of a protected right of recreation in the tidelands.”™™

The previously discussed 1902 act.' which was inter-
preted in State v. Ashmore,* expressly recognized cer-
tain public rights in tidelands. As presently codified,
the statute reserves the public’s “free use” of both
navigable and non-navigable tidewaters “for the pur-
poses of passage and for the fransportation of ..
freight....”"

PUBLIC ACCESS RIGHTS

Unlike courts in California,”* New Jersey'™ and Ore-
gon,” the Georgia appellate tribunals have not been
eager to invoke such legal concepts as implied dedica-
tion, the public trust and custom as a means to assure
public access to tidal waters.

In a 1978 case, the Georgia Supreme Court rejected
the state’s claim that the public had acquired rights
to a beach area on St. Simon’s Istand under the theory
of custom.” Two yvears later, in another decision,
the court held there was insufficient evidence to show
implied dedication to the public of accreted Tands.™
The court pointed out, however, that “the streets of the
subdivision that are perpendicular to the foreshore
[tidelands] were also extended by aceretion and thus
they reach the foreshore furnishing access across the
disputed arca.™"

A 1981 case created some uncertainty about the ques-
tion of public access because of an ambiguous state-
ment that could be interpreted as indicating that access
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must he provided across a privately owned “soft beach”™
area 10 the state’s tidelands.™ But. as a subsequent deci-
sion demonstrated, this interpretation
wis pot justified because appellant’s elaim was based
on his status as a property owner in a development on
Sea Island and the court was not required to decide
the broader issue of general public acceess across pri-
ate lands.

In 1985 the court refused to “decide the exact nature
of the general public's right of access to the foreshore
on Sea Island™ in another suit by a landowner against
a developer™ The court declined to issue an advisory
opinion after ruling that there was no legal controversy
to be decided because the developer had not denied
the owner access to either the “soft sand beach”™ or the
foreshore and because “no member of the general pub-
lic who may have been denied access was made a party
to the action.™™

PRIVATE LITTORAL RIGHTS

As mentioned above, private upland owners are enti-
tled to accretions to their property”™ The landowners
also enjoy the exclusive right to plant, cultivate and
harvest ¢lams and ovsters in the adjoining navigable
tidal waters.™

LEASING AND REGULATION
OF COASTAL ZONE LANDS AND WATERS

A. Leasing

The State Properties Commission is empowered to
issuc leases for exploration for and removal of “mineral
resources,” including oil, gas, sand, sulfur and phos-
phate, in the states tide-flowed lands.”™ Leasing of
oyster and clam beds is within the jurisdiction of the
Department of Natural Resources.™

B. Regulatory Functions

Since 1970, coastal marshlands have been regulated
under the Georgia Coastal Marshlands Protection Act.™
Under this act, “{nlo person shall remove, fill, dredge
or drain or otherwise alter any marshlands in this State
within the estuarine area thercof without first obtain-
ing a permit” from the Coastal Marshlands Protection
Committee.™

“Coastal marshlands” are defined in the act as includ-
ing “any marshland or salt marsh in the State of Georgia
within the estuarine area of the state, whether or not
the tidewaters reach the littoral areas through natural
or artificial water courses.”™™ The law defines the
“estuarine arca” as “[alll tidally influenced waters,
marshes, and marshlands lying within a tide-elevation
range from 5.6 feet above mean tide level and below.™

Another extensive regalatory program was estab-
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lished by the Shore Assistance Act of 1979.7 This law
is intended 1o reduce erosion along Georgia's barrier
islands by requiring a permit for “any structure,
shoreline engineering  activity or ... Jand alteration”
within the regulated zone™ The act defines “shoreline
engineering activity™ as including grading, artificial
dune construction, beach nourishment, and the con-
struction and maintenance of groins, scawalls and
jetties

In passing the Shore Assistance Act, legislators rec-
ognized the significance of the “sand-sharing system”
of sand dunes, heaches, sandbars and shoals"™" This
law’s progran is administered by the Shore Assistance
Committee  within - the  Department of  Natural
Resources.” The zone subject to regulation embraces
the “submerged shoreline lands”™ and the “dvnamic
dune fields” on the barrier islands.™

Although Georgiu's Coastal Management Act of 1978
was enacted in part to enable the state to seek financial
assistance under the federal Coastal Zone Management
Act of 1972, as amended,™ the state is not participating
in the federal CZMA program. I is the only Atlantic
Coast state not doing so.
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The Law of the Coast in a Clamshell*
Part XXIII: The New Hampshire Approach

By PETER H. F GrRABER
Attorney at Law
Greenbrae, Marin County, California

LLEGAL SURFRIDING and the Scabrook nuclear

power plant: These disparate coastal activities,

both subject to governmental regulation, exem-
plify the broad range of contemporary legal disputes
along New Hampshire's short shoreline,

Surprisingly, the Town of Rye’s criminal case against
two wayward surfers went all the way to the state
Supreme Court. In 1968 the court upheld their convie-
tion for violating a local ordinance limiting surfing to
specified times at a designated beach.' Their offense:
Being “sighted upon surfboards in the Atlantic Ocean
off Rye, ... at approximately H:55 [on a July afternoon|
100 to 300 yards from the shoreline,” adjacent to an
apparently private beach and some 600 yards north of
the official “public surfing arca.™ Their penalties,
upheld by the high court: $10 fines”

Not surprisingly, the Scabrook nuclear power plant
has generated high-voltage controversies and litigation,
especially since the Soviet Union's Chernobyl disaster:!
In 1986, as New Hampshire's trees staged their annual
autumnal show of color, the governor of neighboring
Massachusetts  protested  the Federal Government's
decision allowing the owners of the Seabrook power
plant to load nuclear fuel and to test the reactor”
and a longtime foe of the plant filed suit alleging
“delays and improprieties in establishing a fund” to
clean up or decommission the plant once its con-
templated 30-year “commercial life” is over — assuming
that life is not aborted before any power is produced
at Seabrook

Surfing and the nuclear power plant are only two of
the host of activities subject to federal, state and local

* This is the twenty third in a series of articles presenting
a capsute verison of the contemporary faw ol the coast for non-
attorneys. The article brietly sumnurizes certain aspects of statu-
tory and case law of the State of New [Tampshire concerning the
coastal zone, Space limitations preclude an in-depth analysis of
wany of these topics or any discussion of related matters. The
views expressed in this and the other articles in the series do not
necessarily reflect those of the author's former employer, the
Office of the Attorney General, State of California, or any other
agencey of the State of California. « 1987 by Peter HLF Graber. The
author alse asserts copyright protection for the first 22 articles
this series.
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regulation within the Granite State's coastal zone. In
1982 New Hampshire became one of the last coastal
states to gain United States approval for its coastal
management program, which is based on a coordinated
series of oxisting state laws.” Although the state
has only 18 miles of Atlantic Ocean seacoast, New
Hampshire proudly boasts that it “has more public
aceess {to the ocean] per mile of its Atlantic shoreline
than perhaps any other coastal state in the nation.™

TITLE TO LANDS
WITHIN THE COASTAL ZONE

The ocean and harbor segment of the New Hamp-
shire coastal zone, the first phase of the state's coastal
program, embraces all coastal waters to the scaward
limit of state jurisdiction and all lands along the
Atlantic  Ocean shoreline  from the  Portsmouth’
Newington town line on the north to Scabrook on the
south. The zone extends Llindward 1,000 feet or to the
limit of the state Wetlands Board's jurisdiction over
tidal waters, whichever is tarther inland.”

These coastal zone lLands mav be divided into
uplands, tidelands and submerged lands. "

A, Uplands

Although New Hampshire has only 18 miles of Atlan-
tic shoreline, 78 pereent of the littoral fands along the
coast is publicly owned." Governmental entities own
or manage more than 60 pereent of the property within
1000 feet of the Atlantic shoreline.'® In addition, the
coastal zone includes 183 miles  of shoreline in
Portsmouth Harbor, along the Piscataqua River, and
adjacent 1o other tidal rivers and estuaries. "

B. Tidelands

As one of the original states, New Hampshire was
vested with title to all previousty ungranted tidelands
within its borders in 1776, During part of the colonial
ora, the area now within the state was, like present-day
Maine and Massachusetts, within the jurisdiction of
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the Massachusetts Bay Colony.” Consequently, under
" some New Hampshire
tideLands were granted into private ownership, subject
10 reserved publie rights '

Because most upliands along the Atlantic coast are
publicly owned,™ the state retains sovereign title to the
adjoining tidelands as suceessor to the English crown,

that colony's ordinance of 1647,

C. Submerged Lands

Under the Submerged Lands Act of 1953 New
Hampshire has title to submerged lands within a
S3-geographical-mile belt along its Atlantic coast. The
state’s claim 1o the arca between the 3-mile limit and
the extent of the United States’ jurisdiction was
rejected in 1975 by the US. Supreme Court.™

DETERMINATION OF TIDAL BOUNDARIES
A. Upland/Tideland Boundary

As a result of the colonial ordinance of 16477 New
Hampshire is gencerally considered to be among the
minority of states in which the low-water mark, not the
high-water line, is the legal boundary between public
and private coastal lands™ Indeed, an 1845 state
Supreme Court decision, Nudd v, Hobbs, = suggests
that the low-water mark constitutes the legal boundary.
But that case involved only pretrial pleading issues,
and the court’s statements on the boundary question
appear to have been dicta, that is, unnecessary to
the decision.”!

At a 1979 environmental law seminar, within the con-
text of a discussion about legdislation to regulate wet-
lands, a speaker opined that under New Hampshire's
common law, the public’s title to what he imprecisely
called “submerged land™” extends to “the mean
high tide line.™™" He said “[t]hat line is the line of the
average high tide and not the ertreme high tide.”" It
is questionable whether the speaker correctly stated
New Hampshire's coastal boundary law for title pur-
poses, but for regulatory purposes, state law concern-
ing filling and dredging in wetiands does refer to the
“Jocal mean high tide."="

B. Tideland/’Submerged Land Boundary

Where the colonial ordinance of 1647 is applicable,
private titles may extend seaward to the low-water
mark, providing that line is not more than 100 rods —
or 1650 feet ~ seaward of the high-water line ™ While
the 1845 Nudd decision™ may be dubious authority on
this point, the state’s high court, in Clement v, Burns,
wrote as follows in 1862

“In Mussachusetts and Maine it is now an
established rale of property that the riparian
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owner extends to low water mark, if not over
one hundred rods, subject only 1o the publie right
of navigation. It is not the result of positive law,
but of long continued usage, which has become
the common laie of those States. The origin of
this usage has been traced to an ordinance of
the Colony of Massachusetts, passed in 1641
[as amended by the ordinance of 1647}, by
which the ownership of uplands upon navi-
gable waters was extended to low water mark,
it not over one hundred rods.... [Tlhe usage
continued, and became so universal as to ripen
into a settled rule, in the construction of such
grants, not only in the Colony of Massachusetts,
but in that of Plymouth, as well as the District
of Maine....

“As a rule of positive law, the ordinance of 1641
was naol binding wupon New-Hampshive; bul
when we consider that a union was effected in
that same year between New-Hampshirve, or
so much of it as was then settled, and Mas-
sachusctts, which was continued for about forty
yoewrs, making them practically one gorernment,
we showld naturally expect thal the sane usages
wounld spring up here under that ordinance,
especially as such was actually the case as to one
shore of the Piscataqua river, which then, as now,
afforded the principal part of the navigable waters
of this State...”"!

C. Legal Effect of Physical Changes in the
Location of the Shoreline

New  Hampshire presumably  follows  the  usual
common-law rule that the seaward property bound-
aries of lands adjoining tidal waters move with those
gradual, imperceptible changes  called  accretion
and erosion.™

The state’s coastal program  document  asserts
that  “[s]ignificant beach crosion occurs in only
a few areas along New Hampshire's coast, and these
beaches are periodically renourished in conjunction
with the Hampton Harbor channel maintenance dredg-
ing projects.”*!

NEW HAMPSHIRE'’S PUBLIC TRUST DOCTRINE

The public trust doctrine, which protects the public’s
rights of navigation and fishing in navigable waters,™
is well established in New  Hampshire. Concord
Manufucturing Co. v. Robertson,” an 1889 decision,
declares that the public has the rights of flotation
or navigation, hunting and fishing.*"

Both the English common law and the Massa-
chusetts Bay Colony's ordinance of 16417 are sources
of public rights in the state'’s coastal waters.
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In the Concord decision,™ the New  Hampshire
Supreme Court quoted the colonial ordinance of 1641
as follows:

“Every inhabitant that is an howscholder shall
have free fishing and fowling in any great ponds,
and bayes, coves, and rivers so farre as the sea
ebbes and flowes within the presinets of the
towne where they dwell, unless the free men of
the same towne where they dwell or the generall
court have otherwise appropriated them, pro-
vided that this shall not be extended to give leave
to any man to come upon others proprictie with-
out there leave, [Citations].”™

The court then declared:

“In this state, free fishing and free fowling in
great ponds [10 acres or larger in arca] and tide-
waters have not needed the aid of a statute for
the abolition of written or the declaration of
unwritten law. So far as the ordinance of 1641
introduced or confirmed these liberties, it was an
enactment of New Hampshire's common law...." "

More recently, in a 1935 case involving a great pond,
the New Hampshire Supreme Court stated that private
littoral owners’ prescriptive rights to maintain the
water level at an artificial elevation cannot defeat
the public’s rights of boating, bathing, fishing, fowling,
skating, and cutting and taking ice from the state's
public waters, !

PUBLIC ACCESS RIGHTS

From a practical point of view, public access to the
Atlantic Ocean’s sandy beaches is assured in New
Hampshire because almost all of the beaches are pub-
licly owned or managed.” As noted at the outset, the
state’s coastal program document asserts that “New
Hampshire has more public access per mile of its Atlan-
tic shoreline than perhaps any other coastal state in
the nation.”"

Conceptually, it may be argued that the state’s
public access rights are rooted in the ancient English
common-law doctrine of custom. Legally, a custom is
“such a usage as by common consent and uniform prac-
tice has become the law of the place, or of the subject
matter to which it relates.”"!

As carly as 1815, in Nudd v. Hobbs, ™ the New Hamp-
shire high court discussed custom as a possible basis
for the public's rights along the coast, although finding
this doctrine inappropriate under the facts of that case.
In Kneneles v, Dow, ' an 1851 case, the court held that
there had been sufficient evidence to prove a local cus-
tom of the inhabitants of Hampton “to deposit upon
the beach or sand-hills of the plaintiffs the sca-weed
gathered between high and low-water mark.™ "
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An 1831 New Hampshire decision is the only Amer
ican ease cited hy the Oregon Supreme Court inits Lud-
mark 1964 opinion in State cx pel. Thornton v, Hay'™
for the proposition that the doctrine of custom may be
applied to assure public access to Oregon’s beaches.

Ironically, in the cited case, Peley v Langleg, ™ the
New Hampshire court — while discussing the legal
terms custom, prescription and profit a presdre — held
that the village's inhabitants could vot claim, as a cus-
tom, the right to take sand from the navigable water of
Sandbornton Bay 1o mix with lime for the purpose of
making mortar. The Oregon court in Thornton would
have been on sounder legal ground if it had cited the
Knowles decision rather than Perley ™

PRIVATE LITTORAL RIGHTS

As previously noted, some private upland property
owners, who can trace the source of their titles to
grants made under the Massachusetts Bay Colony's
ordinance of 1647, appear to have title to and rights in
the contiguous tidelands, or foreshore.™

Aside from such rights, upland owners generally
enjoy other rights because of the English and/or New
Hampshire common law. In addition to the usual right
to accretions to their upland parcels,™ private littoral
landowners are entitled to whart out into adjacent
navigable waters.™

LEASING AND REGULATION OF
COASTAL ZONE LANDS AND WATERS

A. Leasing

Sand and gravel from the beds of navigable waters,
including tide and submerged Eunds, may be extracted
with state permission pursuant to a New Hampshire
statute.™ Another law provides for issuance of “rules
and regulations for the purpose of protecting ... mining
and mineral rights and oil and gas rights of the state.”>”

B. Regulatory Functions

Many types of activities within New Hampshire's
coastal zone - ranging from nuclear power plants to
filling marshlands, and from surfriding to erection of
shoreline protective devices — are regulated by a
plethora of federal, state and local governmental agen-
cies, some of which assert overlapping jurisdictions.

In the aftermath of the disastrous explosion at
Chernobyl in the Soviet Union during the spring
of 1986, opposition has increased to the controversial
Seabrook nuclear power plant along New Hampshire's
Atlantic  coast near the state’s  southern  border
with Massachusetts. One of the tough legal questions
raised by the controversy was put this way in the New
York Times on October 20, 1986:
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*Once the United States Nuclear Regulivory
Commission decides that a [nuclear] power plant
has been properly designed, built and staffed,
showld a state or local government be able to
block its operation?

“.. The issuc [of whether state and local
anthorities  can  override a  federal  decision
authorizing a nuclear power plant in the coastal
Zzone to go on line] is expected to reach the court
{in Boston] in the next few days because of the
(S, Nuclear Regulatory Commission’s| decision
to allow loading of nuclear fuel at the Seabrook
plant, in New Hampshire. Its operation is opposed
by neighboring towns in Massachusetts.”™

New Hampshire statutes regulate the siting, construc-
tion procedure, decommissioning and other aspects of
nuctear power plants. For example, a “bulk power sup-
ply facility site evaluation committee” is charged with
making findings on siting, land use, and air and water
quality concerning a proposed plant, after which the
state Council on Resources and Development may
issue or deny a certificate authorizing the construction,
operation or maintenance of such a plant.*

Aside from the state's role with regard to nuclear
power plants, New Hampshire exercises broad regulat-
ory authority over the lands and waters within its coas-
tal zone. A general state law provides that the state'’s
Department of Resources and Economic Development
and the Fish and Game Department,

“in cooperation with other interested agencies
and departments of the state and with the
approval of the governor and council, shall be
authorized to issue rules and regulations for the
purpose of protecting fishing rights, marine life,
mining and mineral rights and oil and gas rights
of the state and to control pollution in the sea-
ward territory of the state...”™

While New Hampshire Laws governing such activities
as dredging and filling overlap to some extent,™ the
state’s principal regulatory ageney s the Wetlands
Board. This ageney was created by the Fill and Dredge
in Wetlands Act, passed in 1967 and subsequently
amended several times.™

In 1969, in the first Sibson case,” the New Hamp-
shire Supreme Court ruled that the state Port Authority
erred in denying the request by Howard and Olivia
Sibson, owners of what originally had been a six-acre
parcel of marshland, for permission to fill their land.
The ruling turned on the fact that the property was nol
adjacent to the types of land expressly subject to regu-
lation under state law.

But in the second Sibson opinion, handed down in
1975, the same court upheld the state’s restriction on
the filling of coastal wetliands as a reasonable exercise

i
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of its police power®™ After the 1969 Sibson I decision,
the Sibsons legally filled a two-acre portion of their
saltmarsh without a state permit; then, by a 1970 statut-
ory amendment,"™ the definition of the term marshiand
was revised so that the statute now clearly would be
applicable to the Sibsons' remaining property.™

In the Sibson I decision of 1975, the court’s majority
upheld the denial of a permit to fill, stating: “[T]he dis-
missal of their appeal [from the denial] could be sus-
tained on the basis that their land was not rendered
uscless, but that they had only been deprived of a
speculative profit.”*

A dissenting justice, while expressing “complete sym-
pathy with those who wish to preserve the marshes,”
said “the effect of the State's action is to compel the
plaintiff to devote his land to a public purpose without
compensation by denying him the right to put it to any
other reasonably profitable use."™

Perhaps the most novel reported New Hampshire
Supreme Court decision concerning regulation of
coastal activities under the police power involved the
previously mentioned hapless surfers in the small
beach community of Rye. The court affirmed their con-
viction of the “offense of surfing in violation of the
Town Ordinance and Arnticle 4 of the Town Warrant
adopted at the March 1967 Town Meeting.”"" Under
state-sanctioned local law, the court held, the town

as empowered to confine surfing to certain months
during specified hours at only one designated part of
the beach.™
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The Law of the Coast in a Clamshell*

Part XXIV: The Pennsylvania Approach

BY PETER H. F. GRABER
Attorney a1t Law
Greenbrae, Marin County, California

HILADELPIIA — where the United States Con-

stitution was signed 200 years ago this Sep-

tember - lies at the center of Pennsylvania's
highly industrialized Delaware Estuary coastal zone,
Located at the juncture of the Delaware and Schuylkill
Rivers, the c¢ity is both an historic treasure and a
busy seaport.

Historic sites and port activities are two of the 10
coastal issues addressed by the Commonwealth of
Pennsylvanias Coastal Zone Management Program.!
This program was approved by the Federal Government
in 1980,

While the Keystone State’s Delaware Estuary zone is
usually associated with manufacturing and shipping, it
also affords recreational opportunities and serves as a
fish and wildlifc habitat® Among policies enunciated
in the coastal program are providing additional public
access for recreation, improving water quality and
enhancing fish habitat

TITLE TO LANDS
WITHIN THE COASTAL ZONE

Under the Pennsylvania Coastal Zone Management
Program, the state has two separate coastal zones:
the Delaware Estuary coastal zone and the Lake Erie
coastal zone.! The Delaware Estuary zone extends 57
miles along the tidal portion of the Delaware River; it
varies in width from Y% mile in urban areas like Philadel-
phia to 3% miles in Bucks County.”

Lands within this coastal zone may be classified as
uplands, tidelands and submerged lands."

* This is the twenty-fourth in a series of articles presenting
a capsule version of the contemporary law of the coast for non-
attorneys. The article briefly summarizes certain aspects of the
constitutional, statutory and case law of the Commonwealth of
Pennsylvania concerning the coastil zone. Space limitations pre
clude an in-depth analysis of many of these topies or any discus-
sion of related matters. The views expressed in this and the other
arlicles in the series do nol necessarily reflect those of the author's
former employer, the Office of the Attorney General, State of
Californa, or any other ageney of the State of California. o 1987
by Peter HF Graber The anthor also asserts capyvright protection
fur the first 238 articles in this series,
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A. Uplands

Most of the uplands within the Delaware Estuary
coastal zone are, of course, privately owned. Geo-
graphically, the zone embraces the Tinicum Marsh,
covering about 500 acres, all that remains of the
tidal wetlands that originally encompassed at least
13,000 acres in Pennsylvania’s Delaware County and
Philadelphia.” However, since this marsh is owned
by the Federal Government, it is exeluded under
federal law {from the state's coastal management
program.”

B. Tidelands

In Pennsylvania, as in a few other Eastern states,”
most of the tidelands are in private  ownership.
Although riparian owners’ title to the strip of land
between the high- and low-water marks is generally
rvrngnizvd,"' it is unclear how the state departed from
the English common-law rule of sovereign ownership
of such lands.

C. Submerged Lands

As successor to the English crown, the Common-
wealth of Pennsylvania owns submerged lands within
the Delaware River and other navigable rivers and
streams.!!

DETERMINATION OF TIDAL BOUNDARIES
A. Upland/Tideland Boundary

Because of the public’s rights in the privately owned
tidelands, which will be discussed below, ! the location
of the uplanditideland boundary can be significant.

In an 1837 case, the Pennsylvania Supreme Court
referred to the “ordinary high-water mark” as being the
landward limit of the “common highway, over which all
citizens and aliens may sail.”"* Subsequent case law
does not appear to have defined the upland/tidal
boundary any more specifically.



B. Tideland/Submerged Land Boundary

The “ordinary low-water mark” constitutes the legal
boundary between prividely owned riparian Lands and
the portion of the Delaware River and other tidal rivers
and streams owned by the commonwealth.!' The
Pennsylvania Coastal Zone Management Program docu-
ment states that this line is “defined as the height of
water at ordinary stages of low water unaffected by
drought or artificial means.”"

C. Legal Effect of Physical Changes in the
Location of the Shoreline

As a property boundary, the ordinary low-water
mark moves waterward with gradual, imperceptible
aceretion.'® But privite  riparian owners  are  not
entitled to land formed by the deposit of material on
the river bottom cither by them or with their knowl-
edge or consent.!”

PENNSYLVANIA'S PUBLIC TRUST DOCTRINE

In 1971 the Environmental Rights Amendment was
added to the Pennsylvania Constitution. This amend-
ment reads in part:

“... Pennsylvanias public natural resources are the
common property of all the people, including gen-
crations yet to come. As trustee  of  these
resources, the Commonwealth shall conserve and
maintain them for the benefit of all the people.”'™

This constitutional provision is networked into the
Pennsylvania Coastal Zone Management Program. '

Since colonial days, the importance of the Delaware
River as a common highway for navigation has been
legislatively recognized ™ In addition, many Pennsyl-
vania Supreme Court decisions refer to the public's
rights to use tide-flowed lands. As early as 1837 the
court noted that private ownership of the tidelands was
subject to the right of the public to navigate over such
lands when covered by water.”!

An 1861 decision™ broadly stated the publie’s rights
in the Delaware River as follows:

“... It has never been considered a trespass against
the state to gather stone, gravel, and sand out
of the bed of our public rivers, or to take fish,
or ice, or driftwood there, or to bathe in the public

w2
waters, ...

PUBLIC ACCESS RIGHTS

Since the Delaware Estuary coastal zone is so heavily
developed, public access to navigable waters is limited;
however, the commonwealth, in cooperation with local
governments, has provided acceess at a number of arcas
of recreational, historical and ecological importance.®!
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The Pennsylvania Coastal Zone Management Pro-
gram document calls for improving public aceess.™”

PRIVATE RIPARIAN RIGHTS

Besides  the right to gradual, natural aceretions
to their property™® private riparian owners have a
common-law right of access to the adjoining river and
the right to make a linding whart or pier for their own
or the public’s use, subject 1o the public's rights.®*

LEASING AND REGULATION OF
COASTAL ZONE LANDS AND WATERS

A. Leasing

The Departiment of Environmental Resources, with
the governor's approval, may enter into agreements
for the recovery of ore, fuel, oil, natural gas or any
other mineral deposits beneath fands owned by the
commonwealth.??

B. Regulatory Functions

Pennsylvanias Coastal Zone Management Program
is being implemented through a number of statutory
provisions that are networked into the program.™ The
Department of Environmental Resources is the lead
ageney for administering the program.™

One of the principal laws incorporated into the
program is the Floodplain Maintenance Act of 1978
Under this act, cach municipality identified as having
an arca or areas subject to flooding was required to
adopt floodplain management regulations.

The Dam Safety and Encroachments Act™ requires
permits  from the Department  of  Environmental
Resources before any  dam, water obstruction or
encroachment is constructed, operated, maintained,
modified, enlarged or abandoned. Dredging and filling
activities are regulated as encroachments.™

Among other state laws networked into the program
that are particularly significant in the Delaware Estuary
zone are the Soil Conservation Law,™ the Clean
Streams Law,* the Open Space Lands Act,™ the Solid
Waste Management Act,” the Sewage Facilities Act™
and the Historie Preservation Act.™

REFERENCES

1. The program was prepared under the tederal Coastal Zone
Managemoent Act of 1972, as amended, 16 US.CO§ LIS o seq.
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the program are coastal hazards, dredging and spoil disposal,
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Caastul Zone Management Program apd Final Tmpact State-
ment [hereinafter cited as PCZMIP] i (1980).
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A0 4d at i, 11 Pennsylvanian and New York are the only two
coastal states with such widely  separated  coastal  zones.
Because this series has focused on the law of the coast along
the open sea and in estuarine areas, the article on New York did
nat discuss the Great Lakes St Lawrence River portion of New
York's coastal zone, Sec Shore & Beack, Vol 51, No. 3, July 1983,
p. 7. Siilarly, this article will not discuss Pennsylvania’s Lake
Erie coastal zone,

b, The zone extends castward to the New Jersey state boundary,
which is the middle of the Defaware River, southward to the
Delaware state boundary, northward to the falls at Morrisville,
where the tidal infloence an the Delaware ends, and westward
to include the floodplains of the Delaware and Schaylkill Rivers,
the upper limit of tidal influence on their tributaries, and tidal
and freshwater coastal wetlands, PCZME, supra note 1, at 11-1-1,
12 v L

6. This classification is used for convenience and consisteney with
other articles in this series,

. PCZMP, supra note 1, at 1V-1

dat -1 13- 18- 14

9. The other states are Delaware, Maine, Massachusetts and
Virginie. In New Hampshire, some private titles extend to the
Jow-witer nark, but along the state’s Atlantic Ocean shoreline,

x =
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at 1165,
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39, 71 Pa. Stat. § 1047(0) ef seqy.

.

APRIL 1987

Editorial (contivued from page 2)

What can be done about the eroded section of
Westhampton Beach? In my opinion there are only two
possible solutions, namely:

— Remove the 13-groin field and allow this shore to

go back to its natural condition.

- Construet groins in the eroded area as provided in
the original design of the groin field and replenish
the beach around these groins,

The value of the development within, and east of, the
groin ficld probably makes removal of the groin field
unacceeptable to the owners and to tax collectors.

USA TODAY also states that “Federal, state and local
governments will pay $50 million to replace the sand.
Homeowners are to pay 10 percent of the $70 million
maintenance tab.”

The groin field has been in place since 1962 and has
demonstrated  conclusively  that a beach may  be
stabilized in that area by groins. There is no reason to
expect that sand alone in this arca will not sometime
experience the same wave environment as that which
caused the breakthrough in 1982,

These considerations lead me 1o the conclusion that
the proposed solution of placing sand without groins
is unsound. It will not only waste money but will for a
time lull the property owners into a false sense of
security about recurrence of serious erosion.

Morrough P> O'Brien
Immediate Past President
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neers dredged a ship channel in Mobile Bay. The

dredge spoils were deposited onto the adjoining
uplands owned by Sidney W. Gill. Later, the State of
Alabama sued him, claiming title to the 55.91 acres of what
the state’s Supreme Court called ‘‘artificial, unnatural, man-
made accretion or reclamation.”

Which party was entitled to the silt and sand that had
been pumped from the bed of the bay but had become ‘*high,
solid, firm ground covered with grass, shrubs and trees"*
the state, as owner of the land underlying the bay, or Mr. Gill,
the private littoral owner?

The Alabama Supreme Court in 1953 concluded that the
“made-land’’ created by what the justices innovatively term-
ed “streamlined accretion’ should be the property of the
private landowner. The court pointed out that the state’s title
to lands beneath navigable waters is “‘a title to the bed as
a bed and not to the individual grains of sand or lumps of
mud that constitute the land making up the bed.?

Today, it is issues such as widespread erosion—instead of
“streamlined accretion’ --and public access to the waters of
Mobile Bay and the Gulf of Mexico that are major concerns
in the coastal zone of the state nicknamed the Heart of Dixie.
The 1979 Alabama Coastal Area Management Program

addresses these and other contemporary issues.*

D URING WORLD WAR I, the Army Corps of Engi-

TITLE TO LANDS
WITHIN THE COASTAL ZONE

Under the Alabama Coastal Area Act of 1976,° the state’s
coastal zone embraces lands and waters® within two counties’

lying between the outer limit of the United States’ territorial

sea and an inland boundary described as ‘‘the continuous

* This is the 25th in a series of articles presenting a capsule ver-
sion of the contemporary law of the coast for non-attorneys. The
article briefly summarizes certain aspects of the constitutional,
statutory and case law of the State of Alabama concerning the
coastal zone, with emphasis on the state’s rules of law for tidal boun-
dary determination. Space limitations preclude an in-depth analysis
of many of these topics or any discussion of related matters. The
views expressed in this and the other articles in the series do not
necessarily reflect those of the author’s former employer, the Office
of the Attorney General, State of California, or any other agency of
the State of California, © 1988 by Peter H. F. Graber. The author
also agserts copyright protection for the first 24 articles in the series.
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10-foot contour where the land surface elevation reaches 10
feet above mean sea level''® The zone includes Mobile Bay,
portions of Perdido Bay and Mississipp! Sound, and some
reaches of the Mobile River and several other tidal water-
ways, as well as Gulf of Mexico waters adjoining the Gulf
coast and such islands as Dauphin Island.®

Legally, lands within the coastal area may be classified as
uplands, tidelands and submerged lands.'®

A. Uplands

Most uplands adjoining Alabama’s 504-mile estuarine and
Gulf shoreline’! are in private hands, although the Federal
Government and the state own some key areas.?

B. Tidelands

The United States Supreme Court, in a landmark 1845
decision, Pollard'’s Lessee v. Hagan,'® held that title to lands
beneath tidal waters within Alabama passed to the state
when it joined the Union in 1819.¢ Under an earlier decision,
the court had held that the original states, as successors to
the English crown, were the sovereign owners of tidelands
that had not previously been granted into private ownership
by the pre-Revolutionary War colonial authorities'

In Pollard’s Lessee, the court for the first time applhied the
legal concept known as the equal-footing doctrine'® to hold
that subsequently admitted states enjoy the same rights,
sovereignty and jurisdiction over lands beneath navigable
waters—such as the tide-flowed land involved in that
case'’—as do the original states.'®

A century after Pollard’s Lessee was decided, an
interesting lawsuit focused on Pinto Island, originally a
marsh island, which is located on the east side of the Mobile
River where its waters empty into Mobile Bay!* In a 1949
opinion, the U.S. Court of Appeals for the Fifth Circuit found
that “‘nearly, if not quite, all of the land sought to be con-
demned [by the Federal Government] is not true fast land
but is land made by filling submerged land, that is land sub-
ject to tidal flow; and that if any of it at the time of the tak-
ing was natural fast land, it was only a small part.’* The
court held that even though the waters sometimes covering
the subject portion of the island were so shallow as to be non-
navigable, they nevertheless belonged to the State of
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Alabama because they were part of Mobile Bay, a navigable
body of water.”

An 1867 state legislative grant of tidelands to the City
of Mobile was upheld by both the Alabama and United
States Supreme Courts.?? The nation’s highest tribunal
pointed out that private upland ownership extends only to
the high-water mark under state law.?

C. Submerged Lands

Alabama has dominion and control of submerged lands
extending 3 geographic miles Gulfward from its coast under
the Submerged Lands Act passed by Congress in 1952.%
However, a state claim to lands beyond the 3-mile limit was
turned down by the U.S. Supreme Court in 1960.%

DETERMINATION OF TIDAL BOUNDARIES
A. Upland/Tideland Boundary

As in most coastal states, the “ordinary™ or “‘usual” high-
water mark demarcates the legal boundary between private
property and the adjoining state-owned tidelands in Ala-
bama.? The Legislature and the state's appellate courts do
not appear to have expressly defined this common-law boun-
dary with any more precision.

However, a recent case refers to the ‘‘mean high tide
line"*” suggesting that Alabama may follow the federal rule
of averaging all the high waters over a 19-year cycle in deter-
mining the tidal datum to be used in locating the ordinary
high-water mark on the ground.?

B. Legal Effect of Physical Changes
in the Location of the Shoreline

In Alabama, it has long been established that littoral
landowners are entitled to additions formed by natural
accretion to their property.*® A more difficult question faced
the state Supreme Court in the previously mentioned 1953
case, State v. Gill:* ownership of 55.91 acres of artificially
accreted land that had formed because of the Federal
Government's World War II dredging operations.

The Army Corps of Engineers had pumped silt and sand
from the bed of Mobile Bay and placed it along and adja-
cent to the shore of Sidney W. Gill's littoral property; the
Corps had neither obtained his permission nor compensated
him for the resulting manmade change in the shoreline.®

In deciding that, as between the state and the private
landowner of the adjoining upland property, the new *“made-
land"’ should belong to the littoral or riparian owner,” the
Alabama court applied state rather than federal law. The
tribunal said that ‘‘the authorities in this state are decisive
of the question . . . and appear to demonstrate the right of
riparian {or littoral] owners to artificial accretion increas-
ing the land area by building out from it."*

The court coined the term “streamlined accretion” in
discussing its rationale for awarding the accretion to the
upland owner:
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‘... H [the dredging] had been done by slow, gradual
and imperceptible additions to the shore line, this
could be called ‘accretion.” Without doubt under the
common law the legal title of such accretion would
vest in the riparian owner. It is obvious that we do
not have in the case of bar an accretion by any slow
or imperceptible processes. 1t has been suggested that
the speeded up, artificial accretion, such as we have
in the present case, could well be called ‘streamlined
accretion,” or perhaps a reclamation.

*“It seems ... that the Alabama cases. .. indicate
that where there is what we have termed a streamlined
accretion, . . . title to such made-land is conferred upon
the upland owner, subject only to the paramount
rights of the United States and the State in aid of
navigation. ... [Tjhe title to the bed or bottom
beneath navigable waters is in the state, but this is
a title to the bed as a bed and not to the individual
grains of sand or lumps of mud that constitute the
land making up the bed. Consequently there is no ti-
tle inherent in a gallon of fluid mud, silt or clay that
comes from the bottom and flows through the pipes
of an hydraulic dredge to its final resting place in the
new land that it makes. The state still owns the title
to the bed beneath the navigable waters, but the
made-land being added to the property of the riparian
or littoral owner becomes his property. "

In 1979, in Reid v. State,® the Alabama Supreme Court
applied both the Gill decision’s rule and the U.S. Fifth Cir-
cuit Court’s Pinto Island opinion to affirm a trial court judg-
ment that the state was entitled to certain artificially
accreted land. Under the facts of the case, the trial court
had held that title to the manmade land was divided
between the state and two private landowners. Two other
private owners of adjoining property appealed, arguing that
the trial court had erred.

The Supreme Court affirmed the judgment, saying that
the Circuit Court's statement of Alabama law in the Pinto
Island litigation was controlling.* Thus, in the unusual fac-
tual context of the Reid case, two private upland owners
gained the benefit of artificial accretion, while the state
instead of two other private landowners obtained title to
adjacent manmade land.

Erosion has become a serious concern in Alabama. **More
than 90 percent of Alabama’s Gulf shoreline is eroding, and
33 percent of the bay-estuary shoreline is eroding,”’ accord-
ing to the state's 1979 Coastal Area Management Program
document."

ALABAMA'’S PUBLIC TRUST DOCTRINE

The public trust doctrine—the common-law concept that
the public has the right to use tide and submerged lands
irrespective of who owns them—does not appear to have
been clearly defined in decisions by Alabama’s appellate

13



courts.® The courts, however, have referred to such public
rights in tidal waters as navigation and fishing.*

As mentioned earlier, the state Supreme Court, in a 1900
decision, upheld an 1867 state legislative grant to the City
of Mobile of a portion of the shore of the Mobile River, a
tidal waterway, below the high-water mark.* The tribunal
affirmed a judgment in favor of the city and against a party
claiming under a patent issued by the United States in 1836,
many years after Alabama had joined the Union.*

Responding to an argument that the state could not grant
the property to the city, thereby divesting itself of the trust
under which such shoreland was held, the court said:

*, ..[This] grant ... was made for the purpose of
making it effective for the public good. . .. It cannot
be doubted that the State may convey the fee [title]
in such shore, subject, of course, to the paramount
rights of the United States respecting navigation, and
particularly so when the conveyance is in furtherance
of the public interests.”"

One legal writer opined in 1959 that this language in the
Mobile opinion would be limited to the facts of the case,
and that Alabama’s public trust doctrine ‘‘would not be
applied to conveyances to individuals, the only restriction
in such instances being a requirement that the land not be
put to a use inconsistent with the public rights '+

PUBLIC ACCESS RIGHTS

Public access to Mobile Bay, the Gulf of Mexico and other
tidal waters within Alabama’s coastal zone is provided by
a total of 10,963 acres of publicly owned or maintained
recreation areas, including state, county and municipal
parks and boat-launching ramps, according to the state's
1979 Coastal Area Management Program document.*
Under case law, members of the general public have the
right of passage to navigable waters by public roads leading
to such waters.*

There have been legislative efforts to improve access to
the shore in South Mobile County, especially on Dauphin
Island.” The Coastal Area Management Program document
states: “‘Future efforts should be aimed at providing ade-
quate recreational opportunities and beach access, while
protecting the integrity of the coastal resources and rights
of private property owners.'*®

PRIVATE LITTORAL RIGHTS

Apart from any right of access that the general public
may have, the littoral and riparian owners of private pro-
perty adjoining tidal waters in Alabama enjoy their own
individual rights of access to reach the navigable portion
of those waters. The state’s highest court pointed out that
such landowners, by immemorial usage and custom, have
such a private right of access; this right, however, is sub-
ject to the Federal Government's paramount rights under
the U.S. Constitution and the general public's rights of
navigation.*
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In the previously mentioned 1949 federal case involving
Pinto Island, the Fifth Circuit Court of Appeals applied
Alabama law to hold that this private right of access is
merely a “way of necessity" to reach navigable waters, and
that while the upland owners might be able to place fill
along the shore to enhance such access, that right could
not ripen to a full fee title against the state and its grantee.”

Under Alabama’s common law, private landowners of pro-
perty abutting navigable waters have a right to build
wharves, piers, docks or piles, subject to governmental rules
and regulations for the protection of the public.®! A statute,
originally enacted in 1915, codifies such rights.’? Another
statutory provision, designed “‘to encourage the building
of bridges, causeways and other development work and relief
work,” authorizes

“the owner of any lands . . . abutting on tidelands, the
title to which or control of which may now or hereafter
be vested in the state. .., which shall not have been
improved by or under valid public authority and shall
not be otherwise devoted to public use, . . . to acquire
such tidelands and to fill, reclaim or otherwise
improve same and to fill in, reclaim or otherwise
improve the abutting submerged land and to own, use,
mortgage and convey the lands so reclaimed, filled or
improved, and any improvements thereon, ... "

Owners of land fronting on *‘rivers, bayous, lagoons, . ..
bays, sounds and inlets’ where oysters may be grown have
a qualified statutory “‘right to plant and gather [oysters]
in front of their land to the distance of 600 yards from the
shore measured from the average low water mark, .. "** The
law provides that *‘[n]o riparian right shall vest in any per-
son to any part of the natural and public reefs; . . . [and] the
department of conservation and natural resources shall have
authority to regulate the time, manner, means or place or
places for planting oysters or oyster shells’"*

LEASING AND REGULATION OF
COASTAL ZONE LANDS AND WATERS

A. Leasing

A law enacted in 1956 authorizes the state to lease cer-
tain tide-flowed lands for mineral exploration and develop-
ment. The law provides in part:

*The commissioner of conservation and natural
resources, . . . is . . . authorized to lease any lands. ..
under any navigable waters, bays, estuaries, lagoons,
bayous . . . and the shores along any navigable waters
to high tide mark and submerged lands in the Gulf
of Mexico within the historic seaward boundary to
this state, which is hereby declared to extend seaward
six leagues from the land bordering the gulf, for the
exploration, development and production of oil, gas
and other minerals, . .. **%
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The Alasbama Supreme Court in 1961 upheld a state
lessee’s rights in state-owned land beneath shallow waters
of Mobile Bay, and ruled that the lessee was not interfer-
ing with the access rights of owners of bayshore property
by filling in the leased land.”

Under a statutory scheme that originated in the late 19th
century, the state leases bottomlands for oyster cultivation.
One law empowers the commissioner of conservation and
natural resources to lease ‘‘for the purpose of oyster culture,
any bottom of the waters of the state in a natural oyster
bed or reef’"*"

B. Regulatory Functions

The Alabama Coastal Area Act of 1976% provides the
statutory framework within which the state’s coastal zone
is managed. Under that act, the state Coastal Area Board
(CAB) is the principal agency responsible for management
in the zone.® In implementing the Alabama Coastal Area
Management Program developed by CAB, the state Depart-
ment of Environmental Management, created in 1982, has
promulgated rules and regulations.®

As to uses within the coastal area regulated by other state
agencies,® the Coastal Area Act of 1976 provides:

‘... The department shall review the permitting
activities of persons . . . in order to insure consistency
with the...management program. No agency can
issue a permit for any activity in the coastal area that
the department ... finds to be inconsistent with
the ... management program.'®

With regard to so-called “nonregulated uses"—that is,
uses having a *'direct and significant impact™ on the coastal
area, but which do not require a permit from another state
agency—an application must be made for a CAB permit.
Among such uses: construction on beaches and dunes and
in the 100-year floodplain.®
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U.S. Supreme Court Rules That States May Assert Public Trust
Interest in Lands Beneath Nonnavigable Tidal Waters

BY PETER H.F. GRABER. Attorney at Law, Greenbrae, Marin County, California

States may assert public trust rights in lands underlying waters
subject to the influence of the tide, even though they are not
navigable, as a result of an important ruling by the United States
Supreme Court on February 23, 1988. The decision was handed
down in & case arising in Mississippi, but is expected to have an
impact in many other coastal states.

Justice Byron White, speaking for the majority, held that when
Mississippi joined the Union in 1817, it took title to lands beneath
waters that were influenced by the tide but were not navigable-in-
fact. He was joined by Chief Justice Rehnquist and Justices Black-
mun, Brennan and Marshall. Justice O'Connor, joined by Justices
Scalia and Stevens, dissented. Justice Kennedy, the court's newest
member, did not take part in the consideration or decision of the
case.

In Phillips Petroleum Co. v. Mississippi (No. 86-870), 56 LW.
4143, the nation's highest tribunal affirmed the ruling of the Mis-
sissippi Supreme Court in Cingue Bambini Partnership v. State, 491
So.2d 508, 510 (1986}, that by virtue of becoming a state, Mississippi
had acquired **fee simple title to all lands naturally subject to tidal
influence, inland to today's mean high water mark. ... " By affirm-
ing the state court’s decision, the U.S. Supreme Court rejected the
argument that the state had acquired title only to lands under
navigable waters.

The controversy centered around 42 acres of land several miles
north of the Gulf of Mexico. The land underlies a branch of Bayou
Creek and 11 small drainage streams in southwestern Mississippi.
The waters over the property in question are influenced by the tide,
“because they are adjacent and tributary to the Jourdan River, a
navigable stream flowing into the Gulf fof Mexico). The Jourdan, in
the area involved here, is affected by the ebb and flow of the tide!" 56
LW. at 4144. However, the waters over such land are not navigable.

Phillips Petroleum Co. and Cinque Bambini Partnership, which
were the petitioners to the U.S. Supreme Court, traced their title to
the property in dispute to prestatehood Spanish land grants. The
State of Mississippi, which had issued oil and gas leases to this
property, asserted that it had acquired title under the equal-footing
doctrine and *held in public trust all land lying under any waters
influenced by the tide, whether navigable or not.” 56 LW. at 4144.

The majority opinion rejected petitioners’ argument that the orig-
inal states had not claimed title to nonnavigable tidal waters, point-
ing out that under an 1894 U.S. Supreme Court decision, “it has
been long-established that the individual States have the authority
to define the limits of the lands held in public trust and to recognize
private rights in such lands as they see fit"" 56 LW. at 4145.

In addition, the majority rejected petitioners’ argument that “even
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if the [English] common law does not support their position, subse-
quent cases from this Court developing the American public trust
doctrine make it clear that navigability—and not tidal influence—
has become the sine gua non of the public trust interest in tidelands
in this country™ 56 LW. at 4146. The majority pointed out that 1877
and 1892 decisions of the court had indicated that it was *recognized
as the *settled law of this country’ that the lands under navigable
freshwater lakes and rivers were within the public trust given the
new States upon their entry into the Union....” 56 LW. at 4146.

In a footnote, the majority said that Manr v. Tacoma Lard Co.,
153 US. 273 (1894), "appears to be the only previous case from this
Court concerning lands beneath non-navigable, tidal waters™ In that
case, according to the majority, the court had “held the lands to be
within the public trust,...[thus]impliedly [rejecting] the argument
. .. that navigability-in-fact determined the scope of public trust
tidelands.” 56 LW. at 4146 n.8.

Within theunusual context of this Mississippi property controversy,
the majority opinion therefore purports to adhere to the English
common law ebb-and-flow rule instead of seeking *'to fashion a new
test to govern the limits of public trust tidelands.” 56 LW. at 4147.

On the other hand, the dissenting opinion stated that earlier
decisions had emphasized navigability as the basis for the public
trust doctrine. Justice O"Connor wrote: “*Qur precedents explain that
the public trust extends to navigable waterways because its funda-
mental purpose is to preserve them for common use for transporta-
tion.” 56 LW. at 4148,

The dissent argued that the public trust easement should be
analogized to the federal admiralty jurisdiction. It also pointed out
that by passing the Submerged Lands Act in 1953, **Congress &lso
has evidenced its belief that the States’ public trusts are limited to
lands underlying navigable waters.” 56 LW. at 4149.

In a statement that may provide a hint of things to come in other
states, the minority noted that **Mississippi showed no interest in
the disputed land,” which it leases for oil and gas purposes, “from
the time it became a State until the 1970s”" 56 LW. at 4149.

As the dissent noted, the majority opinion in the Phillips Petro-
leum case would seem to encourage other states to act as New Jersey
has in aggressively asserting public trust rights in land underlying
nonnavigable tidal waters and inland that has been under tidal waters
at any time since the Revolution. It remains to be seer how many
states will try to apply the Supreme Court’s latest decision in the
murky area of tidelands by asserting ownership and public trust
rights in land generally believed for many years to be privately held.
©1988 by Peter H.F. Graber
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The Law of the Coast in a Clamshell*

Part XXVI: The Rhode Island Approach

BY PETER H.F. GRABER

Attorney at Law
Greenbrae, Marin County, California

to clean up a beach, rather than littering it, but

that is what happened to six people in Rhode Is-
land in the late 1970s. Their arrest on charges of
trespassing on a beachfront owner’s private property
triggered a state constitutional dispute.

The controversy arose because the state Constitution
guarantees citizens the same “privileges of the shore”
that had been assured under Rhode Island’s colonial
charter.! To decide whether the defendants were tres-
passing, the state Supreme Court had to determine
how the legal boundary between public tidelands and
private uplands should be defined and located.

In 1982 the Ocean State’s highest court agreed with
the private landowner, holding that the technically
defined mean high-tide line constituted the boundary?
But the court dismissed the criminal charges on due
process grounds after observing that its earlier deci-
sions on the boundary question had been unclear.

The decision is one of the significant recent legal
developments affecting the 419-mile coastline of the
smallest state in the Union.? The Rhode Island Coastal
Resources Management Program, which provides the
framework for regulation of the coast, was approved
by the Federal Government in 1977.¢

I TS UNUSUAL when someone is arrested for trying

TITLE TO LANDS
WITHIN THE COASTAL ZONE

Under Rhode Island’s Coastal Resources Management
Program, the state’s coastal zone includes Narrangansett
Bay and extends to the seaward limit of its territorial
sea; in general, it embraces lands within a 200-foot
strip landward of such “shoreline features” as coastal
beaches and bluffs.’

* This is the 26th in a series of articles presenting a capsule version
of the contemporary law of the coast for non-attorneys. The article
briefly summarizes certain aspects of the constitutional, statutory
and case law of the State of Rhode Island concerning the coastal
zone. Space limitations preclude an in-depth analysis of many of
these topics or any discussion of related matters. The views
expressed in this and the other articles in the series do not
necessarily reflect those of the author’s former employer, the Office
of the Attorney General, State of California, or any ather agency of
the State of California. « 1989 by Peter H.F. Graber. The author
also asserts copyright protection for the first 25 articles in this
series.
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Lands within the coastal zone may be divided into
uplands, tidelands and submerged lands.®

A. Uplands

In Rhode Island, as in other coastal states, private
parties have title to most of the uplands immediately
adjoining the shoreline.

B. Tidelands

Colonial authorities in Rhode Island, unlike their
counterparts in neighboring Massachussetts, did not
make any blanket grant of tide-flowed lands to the
owners of the adjacent uplands.” Consequently, upon
the signing of the Declaration of Independence, Rhode
Island was, in general, vested with title to the tide-
lands within its borders.” This sovereign title was upheld
in a series of early state Supreme Court decisions.?®

C. Submerged Lands

The Submerged Lands Act of 1953'° confirmed Rhode
Island’s title to submerged lands seaward to 3 geo-
graphical miles from its shoreline along Long Island
and Block Island Sounds and the Atlantic Ocean.
However, in 1975 the U.S. Supreme Court rejected the
claim of Rhode Island and other East Coast states to
the area beyond the 3-mile limit."

DETERMINATION OF TIDAL BOUNDARIES
A. Upland/Tideland Boundary

In a 1912 decision, the Rhode Island Supreme Court
used the words “ordinary high-water mark” — a legal
term that originated at common law in England — to
describe the boundary between privately owned up-
lands and the state’s tidelands.! Seventy years later,
in 1982, the court defined the boundary more specifi-
cally in State v. Ibbison.'?

Interestingly, the occasion for clarifying the boundary
definition arose in a criminal case in which the defen-
dants were charged with criminal trespass under a
municipal code prohibiting a person from knowingly
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entering upon the land of another without having been
requested or invited to do so by the landowner or
occupant. The defendants had been engaged in a beach
cleanup operation in Westerly, a community along Block
Island Sound near the Connecticut border. They were
stopped by Wilfred Kay, a littoral property owner, and
a policeman. As the court summarized the facts:
“Kay, believing his private property extended to
the mean-high-water line, had staked out that line
previously. He informed defendants that they were
not permitted to cross the landward side of it. The
defendants, on the other hand, believed that their
right to traverse the shore extended to the high-
water mark.This line was defined by defendants .
. . as a visible line on the shore indicated by the
reach of an average high tide and further indicated
by drifts and seaweed along the shore. It has been
stipulated by the parties that defendants had crossed
the mean-high-tide line but were below the high-
water mark at the time of their arrest. Also, at the
time of the arrest, the mean-high-tide line was under
water.™¢

The dispute in the Ibbison case raised a state consti-
tutional issue because the Rhode Island Constitution
provides that the people “shall continue to enjoy and
freely exercise all the rights of fishery, and the privi-
leges of the shore, to which they have heretofore been
entitled under the [colonial] charter and usages of this
state’'’ As the court phrased the legal issue: “To what
point does the shore extend on its landward bound-
ary?e

In resolving that question, the state’s highest tribu-
nal cited Rhode Island’s common-law heritage!’ and
the U.S. Supreme Court’s landmark 1935 decision in
the Borax case.” The state court said “the only permis-
sible action for us to take is to affix the boundary as
was done at common law,™® which was construed in
Borax as the line of mean high tide. This means that
the boundary is located at the intersection of the datum
of mean high water, as determined over a 19-year period,
with the shore.

The Rhode Island court recognized that the mean
high-tide line “is not readily identifiable by the casual
observer,” but stated that the line “represents the point
that can be determined scientifically with the greatest
certainty.” The court also said that its decision “best
balances the interests between littoral owners and all
people of the state.™

Although the Ibbison decision established the mean
high-tide line as the upland/tideland boundary, thereby
recognizing the view of the littoral property owner
involved in the case, the state Supreme Court affirmed
the dismissals of the criminal charges on due process
grounds. The court said that “no man shall be held
criminally responsible for conduct that he could not
reasonably understand to be proscribed,” and that there
had been a “lack of clarity in early decisions of this
court regarding whether the lJandward boundary of the
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shoreline was to be computed as a mean or as an ab-
solute high-water mark.™

Admonished the court: “In the future, any municipal-
ity that intends to impose criminal penalties for tres-
pass on waterfront property above the mean-high-tide
line must prove beyond reasonable doubt that the
defendant knew the location of the boundary line and
intentionally trespassed across it.™

B. Legal Effect of Physical Changes in the

Location of the Shoreline

Rhode Island’s Supreme Court does not appear to
have been confronted with a case calling for its deci-
sion on whether the upland/tideland boundary moves
with accretion and erosion. However, several decisions
indicate that if such a case arose, the court would
follow the usual common-law rule under which littoral
owners are entitled to accreted lands but must assume
the risk of losing title by erosion.*

RHODE ISLAND'S
PUBLIC TRUST DOCTRINE

The public trust doctrine — the concept that the public
may use tidal waters irrespective of whether the
underlying lands are publicly or privately owned —
has been recognized in the Rhode Island Constitution
and in case law. A provision in the state Constitution,
which was involved in the previously discussed Ibbi-
son case, states that “{tlhe people shall continue to
enjoy and freely exercise all the rights of fishery, and
the privileges of the shore, to which they have been
heretofore entitled under the [colonial] charter and
usages of this state.”™

In 1941, in Jackvony v. Powel,® the state Supreme
Court ruled that the public’s right to passage along the
shore, at least for certain purposes, is one of the
“privileges of the shore” protected by this constitutional
provision. The case arose when a beach commission of
the City of Newport stated its intention to erect a fence
perpendicular to the shoreline along the boundary
between the city and the adjoining town.

The commissioners stated that the purpose of the
fence, which was planned to extend between the lines
of mean high and mean low tide, was* ‘{t]o keep non-
residents from using the [city’s] beach for nothing and
thus protect Newport taxpayers.””?” The Supreme Court
said that the legislation under which the commission-
ers planned to act, if valid, “could prevent any person
. . . from passing along any part of the shore between
Euston’s Beach and the line of mean low tide . . . for
any purpose whatever, be it for fishing, bathing, boat-
ing, getting seaweed or sand, or for exercise [of] any
other purpose.”™ After defining the right of passage
along the shore as one of the “privileges of the shore”
protected by the state Constitution, the court held that
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the legislation violated the constitutional provision.?

PUBLIC ACCESS RIGHTS

Although the Jackrony decision upheld the public
passage along the shore, it did not address the ques-
tion of access from the uplands to the sea. A legal
scholar who analyzed that decision said the “/t |he right
of access would seem to be a logical corollary of the
right of passage,” but that “historical evidence, which
the Rhode Island courts have relied upon heavily in
the past,” indicates the contrary.® He argued that the
public trust doctrine, used in conjunction with other
legal concepts, such as dedication, prescription or custom,
“could prove an effective tool in an effort to gain greater
public access to the shoreline.™!

Implied dedication of a beach to a town was upheld
in a 1932 state Supreme Court decision.® A private
party claimed ownership under a chain of title dating
back to 1849,% but there was evidence that for many
years, the town and nearby farmers had carted sand
and gravel from the beach and the townspeople had
used the beach for hunting, fishing and bathing The
court, observing that such use was open, notorious and
uninterrupted for a longer period than required to obtain
title by adverse user, stated that this use raised a pre-
sumption of dedication.®

PRIVATE LITTORAL RIGHTS

Private owners of uplands in Rhode Island have the
common-law right of access to the adjoining tide and
submerged lands.®® As a result, courts have upheld
their right to build wharves, subject to governmental
regulation assuring protection of the public right of
navigation.

For example, in a 1960 case,” an oil refining com-
pany obtained federal and state approval to build a
pier in Narragansett Bay. The state Supreme Court
rejected an argument that state officials’ approval of
the proposed pier, under a state law,™ was tantamount
to the state’s giving away the soil under the tidelands
held in trust. The court said that because the authori-
ties had determined that the proposed pier would not
interfere with the public rights in the waters, the
company could exercise its right to wharf out to obtain
access to the sea.

Historically, littoral owners in Rhode Island were
allowed to extend their property waterward by filling
the adjacent tide-flowed lands.™ After the Harbor Line
Act was passed in 1873, the state Supreme Court
recognized the right of the owners to fill out to the
lines established under that law.*® As the court put it:

“, .. A harbor line is in fact what it purports to be,
the line of a harbor. It marks the boundary of a
certain part of the public waters which is reserved
for a harbor. The part so reserved is to be protected
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from encroachments, The rest is 1o be lefl Lo be
filled and occupied by the riparian proprietors. Its
establishment is equivalent to a legislative declara-
tion that navigation will not be straitened or ob-
structed by any such filling out.”"
As with wharfing out, filling of tidal flats now must
be approved by the state’s director of public works.*

LEASING AND REGULATION
OF COASTAL ZONE LANDS AND WATERS

A. Leasing

Lands beneath the state’s coastal waters may be leased
to applicants who have been granted aquaculture per-
mits.®

B. Regulatory Functions

The Coastal Resources Management Council, created
in 1971, is the state entity primarily responsible for
management of land use in and near coastal waters.*
Constitutionality of the statute establishing the coun-
cil was upheld by the state Supreme Court in 1981.%
In that portion of the coastal zone waterward of the
mean high-water mark, the council has direct author-
ity over all activities; landward of that line, it has
authority over certain uses and activities if “there is a
reasonable probability of conflict with [the council’s]
program for resources management or damage to the
coastal environment.”*¢

The council is empowered to issue or deny permits for
dredging, filling or any other alteration of coastal wet-
lands, and to “[glrant licenses, permits and easements
for the use of coastal resources which are held in trust
by the state for all its citizens.™?

Use of the lands and waters within Rhode Island’s
coastal zone is subject to various other regulatory
programs. Not all of these have been upheld by the
courts. In one case, for example, the state Supreme
Court ruled that a local zoning ordinance designed to
protect barrier beaches was so restrictive that it de-
prived the landowner of all beneficial use of the prop-
erty and thus amounted to an unconstitutional taking
of private property.™
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